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‘A Better and Faster Recovery” 


Doctors agree that a patient’s recovery is better and faster 
it the patient is kept free from worry. 

Wondering where the money is coming from to pay 
hospital and surgical bills is one of the greatest worries a 
person has. 

Everyone 1S liable to become involved in an accident 
and to worry about the bills. You can relieve these worries 


by owning a modern Ac cident policy in The Travelers. 


THE TRAVELERS INSURANCE COMPANY 
HARTFORD, CONNECTICUT 
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IF YOU PRACTICE IN THE FEDERAL COURTS 


* You know that the most important litigation, hardest fought by counsel 


of outstanding ability, comes before the federal courts. Every move is N 
checked and double checked from the institution of suit involving highly 3 
technical matters of jurisdiction and venue through to ultimate disposition P 
upon appeal or certiorari. le 


* You will be interested in 


CYCLOPEDIA of FEDERAL PROCEDURE @ 


SECOND EDITION . 3 





14 volumes including 1946 Cumulative Pocket Parts . . . Price $160.00 | 


as it is a reasoned, fully comprehensive text treatment of the entire field 
of federal practice, as it is today, in the light of all available authority and 





eight years of actual experience under the Rules with a wide selection of 
carefully drawn forms, interspersed throughout the set immediately fol- 
lowing the applicable text. The sole exclusions from coverage are admi- 
ralty and bankruptcy practice, which are so highly specialized as not to 
lend themselves to treatment in conjunction with the practice generally. 


" You will appreciate the scope, function and usefulness of this Cyclo- 
pedia as it is the one set to which you can turn with confidence that it will 
fully answer your federal practice problems, not only today but in the 
years to come as it is kept to date by pocket supplementation issued 
annually. 


" We are confident you will wish eventually to add this Cyclopedia to 
your library. Why not do so today? 


Terms $10.00 cash and $10.00 monthly, 
or 6% discount for cash on receipt of books. 


CALLAGHAN & COMPANY 


401 East Ohio Street ° Chicago 11, Illinois 
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In This Issue 





More About the 1 
350 Hearing Examiners 


Plans are moving swiftly for the se- 
lection of the many Hearing Exam- 
iners under the Administrative Pro- 
cedure Act. Announcements by the 
U.S. Civil Service Commission are 
scheduled for March; appointments 
are to be made by June 11. We give 
in this issue such information as is 
available (See, also, our January 
issue, page 1) for the benefit of judges 
and lawyers who would like to be 
considered for the posts. The salaries 
will be higher than are now paid to 
many judges of the State Courts. 
What, if anything 


g, will be done to 


prevent the agencies from retaining 
or selecting biased Examiners on a 
partisan and “ideological” basis, be- 
cause of their experience in being 
unfair, is not made clear in the pres- 
ent information. 


Faith Is Fundamental 2 
in Our Institutions 
The distinguished Chief Justice 


of Nebraska, Robert G. Simmons, 
Chairman of our Association’s Sec- 
tion of Judicial Administration, 
takes for his cogent article a timely 
text: “Set Ye Up a Standard in the 
Land”. It is a plea for the restoration 
of faith and fidelity, as to the cher- 
ished American principles of liberty 
and justice under law, now menaced 
by the infiltration of alien concepts 
which are asserted in insidious forms. 
Practical measures for reforms are 
suggested. 


4-5 


Tort Liability 
of Governments 


The authoritative Professor Bor- 


chard analyzes the new Federal Tort 
Claims Act and sketches the develop- 
ments as to the liability of States and 
municipalities. In the latter respect 
he summarizes studies made by a 
Committee which he heads in the 
Section of Municipal Law. A vigor- 
ous and useful comment on Professor 
Borchard’s observations is made by 
Harold G. Ayon, of the New York 
Bar, sometime professor in the New 
York Law School. From his experi- 
ence in litigation Mr. Aron asks 
pointed and practical questions as to 
the meaning and effects of the new 
Federal Tort Claims Act. 


Resisting the Rising Tide 6 
of Collectivism 

The intrepid and independent-think- 
ing Senator Joseph C. O’Mahoney, 
of Wyoming, depicts what he sees 
clearly as the growth and spread of 
collectivist ideas and practices, in the 
United States the He 
thrusts questions at 


and world. 
challenging 
American lawyers; he does not an- 
swer them, but thinks that we and 
he should strive for solutions. “Free- 
dom for people” is his lodestar— 
freedom from too great power and 
from arbitrary power, in the hands 
of big corporations, big labor unions, 
or big Government. 


Dean Roscoe Pound 7 
To Retire from Teaching 


Announcement comes that in June 
our beloved Dean Pound will end 
his long career as a teacher. This 
contains an 


issue expression of 


appreciation, of Dean Pound’s many- 
sided contributions to law and sound 
thinking, as well as of regret that 





such pre-eminent service is soon to 
end. In “Books for Lawyers”, Dean 
Arthur T. Vanderbilt reviews an 
attractive volume published in Dean 
Pound’s honor. 


The Average Lawyer's Stake 8 
in International Law . 

The reasons why the average prac- 
North 
should take an active, informed in- 


tising lawyer of America 
terest in the development of inter- 
national law, were reported to the 
House of Delegates on February 24, 
by the Committee on Peace and Law 
Through United Nations. The Com- 
that 
well as professional duty should lead 


mittee declared self-interest as 
him to this; similar conclusions are 
concretely supported in our new de- 
partment: “The Development of In- 
The Committee 
reported its work and plans under 


ternational Law’”’. 


way for the cooperation of the Cana- 
dian and American Bar Associations. 


The House voted unanimous ap- 
proval and support. 
Judge Francis A. Garrecht 9 


Senior Circuit Judge of the Ninth 


Our cover portrait and sketch are of 
the highly esteemed Senior Circuit 
Judge of the Ninth Circuit, who was 
appointed to the Court fourteen 
years ago on March 4. Although the 
eldest senior in point of years, this 
native son of Washington State is 
the youngest in the length of his serv- 
ice as Senior Circuit Judge, having 
been such since May of 1945. Our 
sketch gives many interesting facets 
of his personality and his distin- 
guished career as a lawyer and judge. 


10 


Recoupment of Retroactive 
“*Portal-to-Portal”’ Pay 


The legal situation underlying the 
controversial “portal-to-portal” pay 
suits may be greatly changed, by ju- 

(Continued on page V) 
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A New 
Jurisprudence 


THE RIGHT 


OF 


PROPERTY 


By VINDING KRUSE 


Translated from the Danish by 
P. T. Federspiel 


“Professor Vinding Kruse’s work is decidedly worth 
reading by any serious student of property law. The 
author remarks that the lawyers have neglected the 
great fundamental idea: the right of property, which 
is the heart of all theories of social reform. He re- 
pudiates the general limitation, both in codes and in 
uncodified systems, of the objects of ownership to 
tangible things and visible phenomena. On possession, 
also, he has an enlighteningly untraditional and acute 
chapter . . . Still another opinion of the author that 
gives great satisfaction to the reviewer is that we must 
abandon the distinction between ‘real’ and ‘obligatory’ 
rights (rights in rem and in personam). All together, 
the classification becomes one which Vinding Kruse 
considers ‘one of the most extraordinary chapters in 


the history of human error’. . . . The author’s in- 
vestigations in comparative law are among the most 
interesting features of the volume . . .” 


—AMERICAN Bar ASSOCIATION JOURNAL 


ee 


. Vinding Kruse is the great reformer and 
moderniser of Danish Property Law. The Thing- 
lysning—that is, the Publication and Registration law 
of 1926—is his work. . . . Therefore, his views on 
Property Law as a whole are worthy of being care- 
fully studied both in his native country and abroad. 
. .. As a whole, this is one of the most remarkable 
books in existence on property law . . .” 
—Mopern Law Review 
$7.00 


Professor Vinding Kruse is also a 


Philosopher. One of his philosophical books— 


HUME’S PHILOSOPHY 


in His Principal Work, A Treatise of 
Human Nature 
and in his Essays 
has been translated into English and, like his Right of 
Property is published by 


THE OXFORD 
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Any Kind of 
Court Bond 
Without Delay 
—Anywhere 


What type of court bond 
do you require? The 
U. S. F. & G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy -.judgments and 
awards, or to guarantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U. S. F. & G. 
agent with power to issue 
court bonds and other 
judicial bonds at a 


moment's notice. 


U.S. F.&G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Home Office: Baltimore, Md. 





Originators of the Slogan: 


“Consult your Agent or 
Broker as you would your 
Doctor or Lawyer'’ 
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(Continued from page 111) 
dicial decisions or legislative action, 
within the time between the prepara- 
tion of an article for this issue and 
its arrival on the desks of our readers. 
Che questions of law as to the suits 
and the validity of present legislation 
have been extensively discussed in 
the public press. The complex ques- 
tions as to the recoupment of retro- 
active payments by employers, from 
the Government or other sources, 
have not been as fully or dependably 
discussed. Benjamin H. Long’s arti- 
cle may be useful to lawyers who have 
to cope with those questions, as to 
whatever claims are finally allowed 
and upheld. 


Readable Reviews in 13 
“Books for Lawyers”’ 


In addition to features mentioned 


elsewhere: Walter P. Armstrong 
writes reminiscently of Southern Ora- 
tory, mostly by lawyers. The Holmes 
letters from his Civil War days 
(Touched with Fire) receive an in- 
spired review from Charles P. Curtis, 
Jr. Reginald Heber Smith uses John 
S. Bradway’s Clinical Preparation for 
Law Practice to thrust challenging 
questions at law schools and lawyers. 
New books on the Lanham Trade- 
mark Act of 1946 and on the Wagnei 
Act and employer’s rights are re- 
viewed, as is the ninth edition of 
Professor Corwin’s provocative The 
Constitution As It Is Today. 


Decisions in Courts, 16 
Departments and Agencies 


District Judge Picard’s decision of 
February 8 on the further hearing in 
the celebrated Mt. Clemens Pottery 






In this Issue 


Company case is analyzed by Edw ard 


J. Dimock in this issue. 


Progressive Development 17 
of International Law 


Our newest department is inaugu- 


rated; its contents will depend on 
“trial and error’, as to what is found 
to be interesting, informative, even 
useful, to our members generally, as 
they become aware that for effective 
advice and advocacy for their clients, 
even in federal and State Courts, 
they will need to acquire an increas- 
ing knowledge of the tools of inter- 
national and comparative law, even 
as they now know their codes, rules, 
and precedents of domestic substan- 
tive and adjective law. This issue 
contains only a beginning of what 
can be adduced. 
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SOME MEN FEAR LIFE 


@ Sounds absurd, doesn't it, for most individuals look forward eagerly to 
long years of activity? 


HOME OFFICE 


But every community has its quota of men of advanced middle age who 
are suddenly confronted by the stern reality that they have made no provi- 
sion for financial security in their advanced years, when they no longer can 
earn a stated income. 


Younger family breadwinners should profit by the regretful experiences 
of these oldsters. 


Life insurance, properly programmed, not only will assure such 
security, but it will grant protection for dependents in the meantime. 


She PRuDENTIAL 


INSURANCE COMPANY OF AMERICA 


A mutual life insurance company 
NEWARK, NEW JERSEY 
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BUY IT FROM YOUR MARKING 
DEALER OR STATIONER 


MEYER & WENTHE, INC. 


30 SOUTH JEFFERSON ST. - 
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FOR FINAL CHECK 


on application of the law... 


and in deciding through the year 
questions which affect tax liability 


Keep at hand and use constantly 


Montgomery’s Tax Annuals; it often 
makes so much other work unnecessary 





| Get Now The 1946-47 Issues 





MONTGOMERY'S Federal Taxes— 
CORPORATIONS & PARTNERSHIPS 


Gives immediately usable counsel and experience on the full range 
of this year’s problems, with supporting authority for every decision 
you must make. In one place for ready application—everything 
you need on this year’s tax questions, in any business, of any 


size. 2v.. 55s) TOAD a Se Ui ae $20 


MONTGOMERY'S Federal Taxes— 
ESTATES, TRUSTS & GIFTS 


Irreplaceable guidance for everyone who handles tax problems of 
estates and trusts. Combines the law in effect with accumulated 
legal, accounting and tax experience. The guide to estate planning— 
what can and cannot be done to minimize tax burdens. ...... 








THE RONALD PRESS COMPANY 
15 East 26th Street, New York 10 
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Now... here is the new and improved, modern-day 
version of CCH’s long-accepted Food Drug Cosmetic 
Law Reports —here is the authoritative, continuing 
reporter covering this important three-fold field. Its 





scope includes complete coverage of the Federal Food, 
Drug, and Cosmetic Act, with regulations, rulings, court 
and administrative decisions, forms, and the like — 
plus full texts of other related federal laws. 


And in addition, the statutes, interpretative court 
decisions, and pertinent attorney generals’ opinions 
for all states with ‘‘Copeland-type”’ laws are carefully, 
helpfully reported. Relevant full texts, detailed expla- 
nations, and editorial comments further increase the 
all-around usefulness of the ‘‘Reports’’ for all con- 
cerned with the production, processing, packaging, 
and labeling of foods, drugs, devices, and cosmetics. 


Wine \ 
RQ a \ 





Write for Complete Details 


COMMERCE) CLEARING; HOUSE; ING, 
PUBLISHERS OF TOPICAL LAW REPORTS 


CHICAGO 1 New YORK 1 WASHINGTON 4 
214 N. MICHIGAN AVE. Empire STATe BLOG, MuNnsey BLOG. 


ly 
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CCH TOPICAL LAW REPORT 
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Announcement... of 1947 Essay Contest conducted by American Bar Association pursuant to terms 


of bequest of Judge Erskine M. Ross, Deceased. Information for Contestants 


Subject to be discussed: 


“How Can International Legislation Best Be Improved—By 


Time when essay must be submitted: 
On or before May 1, 1947. 


Multi-Partite Treaties, or by Giving Powers to the General Amount of Prize: 


Assembly of the United Nations?” 


Eligibility: 


$2500.00 * 


The contest will be open to all members of the Association in good standing, including new members elected prior to March 
31, 1947, (except previous winners, members of the Board of Governors, Officers, and employees of the Association), who have 
paid their annual dues to the Association for the current fiscal year in which the essay is to be submitted. 


No essay will be accepted unless prepared for this contest and not previously published. Each entryman will be required to 
assign to the Association all right, title and interest in the essay submitted and the copyright thereof. 


An essay shall be restricted to five thousand words, including quoted matter and citations in the text. Footnotes or notes 
following the essay will not be included in the computation of the number of words, but excessive documentation in notes may 
be penalized by the judges of the contest. Clearness and brevity of expression and absence of iteration or undue prolixity will 


be taken into favorable consideration. 


Anyone wishing to enter the contest should communicate promptly with the Executive Secretary of the Association, who will 
furnish further information and instructions. 


1140 N. Dearborn Street 


AMERICAN BAR ASSOCIATION 


Chicago 10, Ilinois 


* Amount of award reduced this year because of decreased income from securities in Ross fund 
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SECOND ANNUAL CONFERENCE ON FEDERAL TAXATION 


conducted by 


THE UNIVERSITY OF MIAMI 


at the Roney Plaza Hotel, Miami Beach, Florida 
APRIL | -4, 1947 
Four days of lectures and discussions by tax experts on 
important tax problems of today. Daily sessions end at 


3 p.m. to make possible a combination of study and holiday. 
For attorneys, accountants and specialists in estate taxation. 


Lecturers include: GEORGE E. CLEARY, NORRIS DARRELL, J. K. LAs- 
SER, MERLE H. MILLER, LESLIE MILLS, CHARLES A. MOREHEAD, 
MARK E. RICHARDSON, HARRY J. RUDICK, BEARDSLEY RUML, 
STANLEY S. SURREY, THOMAS N, TARLEAU, GERALD L. WALLACE. 


Tuition, $50.00. Single day, $15.00 .. . For B:ile’*> Z 
giving full details concerning topics and speakers, address 


DEAN CHARLES DOREN THARP 
University of Miami, Coral Gables 34, Florida 
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COMPLETELY REVISED EDITION OF 


“The best available 
INTERPRETATIONS commentary on the 


O ; ; - 
f Constitution. —Review of Politics 


MODERN LEGAL 
PHILOSOPHIES | THE 


Essays in Honor of | Co 1S. I it Uu [ 10n 


ROSCOE POUND 


Edited, with an Introduction, by Paul Sayre and | \) hat | 4 


N unprecedented volume of thirty-eight essays, 


written by the world’s leading legal philosophers M } | ’ | 
in honor of Dean Roscoe Pound’s seventy-fifth birth- 
day. Its critical perception, philosophic depth, and | CANS 0, ay 
unparalleled coverage of the world’s modern legal con- 

cepts make this book an honor to the entire legal | By EDWARD S. CORWIN 


profession and an indispensable volume for every 


lawyer’s bookshelf. The classic handbook on the Constitution, brought completely 


| up to date, including changes in interpretation during the War. 
9th edition, $2.75 


At all bookstores * $12.50 
OXFORD UNIVERSITY PRESS (A At your bookstore 
114 Fifth Ave., N. Y. 11 | rat PRINCETON 
“ 


University Press 
Princeton, N. J. 
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A Lawyer's Time 


The major portion of the lawyer’s work- 
day is devoted to the laudable tasxs of 


— counselling clients 
— conciliation 


—drawing legal papers, such as Wills, Ab- 
stracts, Deeds, Contracts and other instru- 
ments that govern our everyday business 
activities 


The more spectacular and publicized court 


appearances consume but a relatively small 


portion of the lawyer's time 


The Worth-While Daily Office Tasks 


—seldom heralded — make the American 
Lawyer the indispensable, highly regarded pub- 
lic servant that he is today 


West Publishing Company feels honored 
in serving such a worthy profession 





"A lawyer’s time and advice are his stock in trade” 


— Lincoln 
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Administrative Procedure: 


More About Selecting 350 Hearing Examiners 


® In March the announcements and instructions will be made available for judges 
and lawyers who wish to consider applying for appointment as Hearing Examiners 
for federal agencies under the Administrative Procedure Act. Some 350 appointments 
are to be made by June 11. Supplementing what was stated in our January number 
(page 1), we give in this issue such further information as is thus far obtainable. The 
Advisory Committee constituted by the U. S. Civil Service Commission has not yet 
completed its studies and recommendations. 

These Examiner posts will be attractive to men with an experience, temperament 
and aptitude for quasi-judicial work of great responsibility. Judges and lawyers may 
be startled to find that the salaries for these posts will exceed those paid to many 
judges in the Courts of some of the States. At that, the salaries of Examiners will not 
be high, in view of the required qualifications and the responsible duties. 

The information thus far available indicates that the possession of experience and 
qualifications will be necessary, in order to be considered for one of these appoint- 
ments. Present Examiners will not be automatically “covered in", it is said. Their 
experience as Examiners will doubtless work in their favor. The as yet unanswered 
question is as to how it will be assured, if at all, that the final selection will be of men 
who are free from bias, ideological preconceptions, partisan fealty, subservience to 
“pressure groups”, habits of unfairness, disregard of the true values and weight of 
evidence. Many of the Hearing Examiners in office seem to have experienced a 
change of mind and method, if not of heart, since the new Act became effective and 
tended to give them some sense of security and independence. Long experience in 
being unfair should in some manner be discounted as a factor in selection. 

Members of the Bar will follow with the closest interest the further developments 
in this field, to see to what extent the declared intent of the Act is carried out in 
good faith, by those charged with responsibility for the various steps in the selection 
of these important quasi-judicial officers. Vacancies in federal judicial offices arise 
only occasionally; the total number of judicial appointments to be made and con- 
firmed in any one year is not large. Here are 350 appointments to be made within 
about three months, to highly important quasi-judicial posts. Confirmation by the 
Senate of the United States is not required under the present law. 





be assumed to be held on all sides, 


=" Although a desire for good gov- 
ernment and for the fair and equi- 
table administration of justice may 


members of the profession of law un- 
derstand fully tha: the actual work- 





ing out of the methods and details is 
essential and that widely different 
the 
methods chosen. The JouRNAL has 


results may be obtained from 
kept its readers advised, during the 
past year and theretofore, concern- 
ing the various reforms undertaken 
in the field of administrative law, 
particularly the evolution and adop- 
tion of the federal Administrative 
Procedure Act. While a large part 
of the effectiveness of that statute in 
its application to particular cases 
must necessarily lie with an alert and 
intelligent Bar, the United States 
Civil Service and 
several federal agencies have an im- 
portant part to play, under the Act 
as it stands, in fulfilling the intent 
and terms of the Act through the 
selection of the Hearing Officers. 


Studies and plans for the selection 


Commission the 


and appointment of these important 
have been proceeding 
rapidly during the last two months 
at the Nation’s capital. The impact, 
purport, and far-reaching  signifi- 
cance of the Administrative Pro- 
cedure Act is coming to be more 
fully appreciated. In fact, the situa- 
tion is not without its drama. Within 
the Government itself there has been 
a tendency to draw lines between the 
managers of agencies and those who 


examiners 


do the work of administration in 
specific cases. Budgetary officers are 
concerned at the need for revision of 
long-standing patterns. Bureau chiefs 
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Hearing Examiners 


are thinking about both their con- 
trol over operations and the _pre- 
lerred status to be conferred upon 
Examiners. Agency heads under- 
stand that the Act ought to mean, 
and sooner or later be made to mean, 
attitudes all 


a deep revision of 


around. 


History of Hearing Examiners 
for the Agencies 


In the history of modern administra- 
tive procedure in the federal Govern- 
ment the Examiner has been the 
subject of two contradictory trends. 
His office springs from the judicial 
system which, in the form of ‘‘mas- 
ters” and “referees” and “commis- 
sioners”’, recognizes that the admin- 
istration of justice often requires 
the delegation of functions of hear- 
ing, fact-finding, computation and 
reports. The need for such delega- 
tion has been deemed to be greater 
in the federal Government than in 
the States, because of the greater 
volume of work and greater territo- 
rial jurisdiction of federal agencies. 

So far as federal administrative 
authorities are concerned, the Ex- 
aminers have come to be their mas- 
ters in chancery. They have been 
honored as such, and also compen- 
sated as such. Indeed, other govern- 
mental agents who perform lesser 
functions have sought and secured 
the title of Examiner. 

(At the same time, there has been 
operative a definite tendency to play 
down the function of the Examiner. 
His authority and functions have 
often been held to be merely ‘“‘ad- 
visory”. Some agencies have re- 
garded them as having no greater 
office than to preside over and police 
the hearing—something less than a 
“moderator”, much less than an um- 
pire. In the last ten years or more, 
there have been attempts to find sub- 
stitutes for their ‘intermediate’ re- 
ports and findings. Agency counsel 
and subordinate administrators un- 
fettered by quasi-judicial concepts of 
putative attained 
superior positions, salary-wise and in 


fairness, have 


other ways. 
Nonetheless, virtually all compre- 


hensive studies have emphasized the 
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superior function and duties of the 
Hearing Examiner as a part of the 
administration of justice by agencies. 
The Attorney General’s Committee 
on Administrative Procedure de- 
cried the lack of real authority in 
the Examiners, the substitution of 
“anonymous reviewers” who had not 
seen the witnesses or heard the evi- 
dence, and the practice of agencies 
to conduct the hearing through “in- 
terlocutory appeals”, etc., from be- 
hind the scenes. That Committee 
felt it “necessary that the evidence 
be heard and the facts be reported 
to the agency head by an official who 
shall command public confidence”. 
The basic recommendation of the 
majority of the Committee rested al- 
most entirely upon a revision of the 
Examiner system. In addition, the 
whole Committee stressed the need 
for security of tenure and adequacy 
of compensation for Examiners. 


Betterments Introduced by 
the Procedure Act 


The new Administrative Procedure 
Act adopted those recommendations 
in general. It provides a greater se- 
curity of tenure. It provides im- 
proved safeguards in the matter of 
compensation. As a matter of fact, 
it had been strongly urged that Ex- 
aminers be removed from the agen- 
cies altogether and made an _ inde- 
pendent group. The Congress, faced 
with both demands for Examiner in- 
dependence and agency pleas for 
Examiner specialization, devised Sec- 
tion 11 of the Act, in an effort to 
provide both. 

In doing so, the Congress placed 
the United States Civil Service Com- 
mission in a position of unprece- 
dented importance; and it actually 
increased the responsibilities of agen- 
cies in making appointments of Ex- 
aminers in the first instance, for 
the reason that if an agency makes 
an improvident appointment, un- 
doing the mistake will be a long and 
difficult process. The responsibility 
for assuring beyond peradventure 
the independence and impartiality 
of the Examiners remains a primary 
and urgent duty of the Congress. 


Duties of Examiners 
Under the New Act 


There is not the space here even to 
basic 
multifarious duties of Examiners un- 
Section 7 (b) 
enumerates the general field of thei: 


outline the functions and 


der the new Act. 


activities to be to ‘(1) administer 
issue 


subpoenas authorized by law; (3) 


oaths and affirmations; (2) 
rule upon offers of proof and receive 
relevant evidence; (4) take or cause 
depositions to be taken whenever the 
ends of justice would be served there- 
by; (5) 
hearing; (6) hold conferences for the 
settlement or simplification of the 
issues by consent of the parties; (7) 
dispose of procedural requests 01 


regulate the course of the 


similar matters; (8) make decisions 
or recommend decisions in conform- 
ity with Section 8; and (9) take any 
other action authorized by agency 
rule consistent with this Act.” 
Sections 5, 6, 7, and 8 amplify this 
enumeration. Section 8, relating to 
decisions, is particularly important. 


Prospective Qualifications 
for the Hearing Examiners 


All Examiners qualified to perform 
functions under the Administrative 
Procedure Act must be appointed 
pursuant thereto not later than June 
11 of this year. The first question 
that has arisen is naturally: What of 
the present They of 
course are entitled to compete for 
the positions. As a group they will 
not be “covered in’, as the phrase 
is generally used in Civil Service 
matters. If they are presently under 


Examiners? 


Civil Service, have been performing 
the functions now required to be per- 
formed under the Act, meet other 
qualifications fixed by the Civil Serv- 
ice Commission, and are reappointed 
by their agencies, then they may be- 
come Examiners under the new Act. 
Appointments need not be limited 
to those already serving. 

The important question is that 
of the qualifications to be required, 
whether of present Government per- 
sonnel or those outside Government 
who wish to be considered for these 
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p sitions. 


Experience with public 
regulation in the subjects handled 
by federal agencies will be required. 


Such experience may be obtained in 
or out of Government. It may in- 
public 
Courts as well as 
agencies. It may be acquired in the 
State as well as federal sphere. At 


clude regulation through 


administrative 


least five years of such experience will 
probably be required, which would 
seem to be a minimum in view of 
the nature of the duties to be per- 
formed. That does not mean, how- 
ever, that a private practitioner must 
have devoted all of his time to “ad- 
ministrative law” practice, but his 
experience must have included sub- 
stantial responsible work in the field 
As a 
matter of fact, Examiners will be 
the better if they have had both 
general and specialized experience. 


of governmental regulation. 


Written Examinations 
Not Likely to Be Required 


Although there will probably be no 
requirement that all Examiners must 
be lawyers, it is admitted on all sides 
that legal training or some very spe- 
cial substitute training and experi- 
ence will be necessary. Some agencies 
are of the 
should first be good lawyers regard- 


view that Examiners 
less of specialized experience, while 
a very few regard technical or scien- 
tific competence the first requisite. 
The Civil Service Commission will, 
as is usual, make up a file of eligibles 
and then prepare special lists from 
which agencies may choose Exam- 
iners. 

In determining both eligibility and 
the priority of applicants, written 
examinations are not likely to be 
adopted. On the basis of credentials 
submitted, the 
make individual investigations. Oral 
examinations may be provided. Both 


Commission may 


diversity and specialization of expe- 
rience will be considered as impor- 
tant factors. Others will be the abil- 
ity to do the things required of Ex- 
aminers—to preside, to evaluate evi- 
dence, to find and state the facts, to 
interpret and apply laws, to write 
decisions or recommended decisions, 


etc. 


Problems in the Classification 
of Examiners 


An equally difficult problem is the 
matter of classification and compen- 
sation of Examiners. The Classifica- 
tion Act requires federal employees 
to be placed in various grades and 
compensated accordingly. Although 
the Administrative Procedure Act 
does not do away with classification 
for Examiners, and although it is 
generally admitted that there should 
be some variation in Examiner posi- 
tions, it is also desirable to avoid the 
of Examiners within 
agencies. Both for the efficient utili- 


stratification 


zation of an Examiner staff and for 
the benefit of the Examiner, it is 
highly desirable that the individual 
Examiner’s work be diversified. To 
do so will make impracticable the 
rigid classification of agency cases 
and appointment of Examiners for 
work on such cases only. 

Presumably some broad and _ ra- 
tional basis of classification will be 
adopted, based mainly on the funda- 
mental duties of Examiners unde 
the Act and secondarily upon the 
nature of the functions performed by 
the particular agency of which they 
are attached. 


Prospective Salaries 
for Hearing Examiners 


Under the Civil Service system com- 
pensation must be related to classifi- 
cation. Before the war the Attorney 
General’s Committee recommended 
a sharp increase in Examiners’ sala- 
ries. The minority of that Committee 
recomiuended a top Examiner salary 
of $9000 per year, while the majority 
recommended only $7500. Either fig- 
ure then would have been a major 
increase. Today Government com- 
pensation has been greatly increased 
for all types of work. On the other 
hand, in the fixing of an Examiners’ 
scale some consideration should be 
given to the fact that it is likely to be 
a long-term proposition and to the 
fact that the upper limit of com- 
pensation in the Executive branch 
$10,000. 


salaries are now far too low. 


remains at Examiners’ 


Hearing Examiners 


Present discussions relate both to 
the minimum and maximum salaries. 
There is considerable difference of 
opinion as to whether the lowest Ex- 
aminer salary should begin at $5000 
or $6000; that is, in Grade P-4 or 
Grade P-5 in the Civil Service classi- 
fication. The top would be $10,000 
in any event. Whatever these outside 
limits may be in the end, the real 
problem will be that of allocating 
positions within an agency and clas- 
A few well-paid 
Examiners in a large agency such as 


sifying its work. 


the Interstate Commerce Commission 
does not mean that the Examiners as 
a group are there well compensated. 
In this general connection it is also 
to be kept in mind that the increase 
of Examiners’ compensation does not 
mean a pro tanto increase in govern- 
nent expenditures. If the Examiners 
are men of the ability necessary to 
perform the functions assigned to 
them under the Administrative Pro- 
cedure Act, they will perform real 
functions efficiently and will also 
make unnecessary as well as unlawful 
the large corps of “anonymous re- 
viewers” and revisors found in some 


Government agencies. 


Those Interested 
May Obtain Announcements 


he Bar will undoubtedly be inter- 
ested to know that the federal Ex- 
aminers as a class were first appre- 
hensive. Some feared a competitive 
examination. Others have been con- 
cerned whether they will be reap- 
pointed under the Act. Generally 
speaking, they are beginning to find 
that the Act is a recognition of the 
high function performed by Exam- 
iners. As a group they have recently 
formed a voluntary and independent 
Examiners’ Conference, in’ which, 
however, the Examiners for the In- 
terstate Commerce Commission de- 
clined to participate. Those outside 
the Government who desire to con- 
sider applying for these positions 
should write to the U. S. Civil Serv- 
ice Commission, Washington, D. C., 
asking that they be sent the an- 
nouncements and instructions when 


released. 
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Fight for Our Institutions: 


“Set Ye up a Standard in the Land’ 


by Robert G. Simmons + Chief Justice of the Nebraska Supreme Court 


® This militant plea that judges, lawyers, and non-lawyers go to work together and 
in earnest to re-establish in full vigor a spiritual faith in the duties and rights of men, 
vouchsafed by impartial justice administered through competent Courts fully em- 
powered to correct the abuses and denials of rights by quasi-judicial agencies, was 
prepared by the Chief Justice of the Supreme Court of the State of Nebraska. In 
accordance with the policy of our Association's Section of Judicial Administration, 
of which he is the 1946-47 Chairman, he delivered it as an address before an audience 
of non-lawyers, at the annual meeting of the American Political Science Association 
in Cleveland. “Lawyers and judges make too many of their speeches to and at each 
other,’ he once said. “Why not talk where it will do the most good?’’ The Journal 
has condensed his address to form the present paper. 

Robert Glenmore Simmons was born in Scotts Bluff County, Nebraska, in 1891, 
and was graduated in law at the University of his State in 1915. Beginning practice 
in Gering, he became county attorney of his native county, but resigned to serve 
as a spherical balloon pilot, observer, and commander, in World War |. He was a 
Republican Member of Congress from the 6th Nebraska District during 1923-33. He 
was elected as Chief Justice of the Supreme Court of his State in 1938. He has been 
a member of our Association since 1937, and has actively advocated many of its 
objectives. 

His present message from an ancient text has great cogency and timeliness for 
American lawyers. His preachment is no counsel to ‘stand still’ or “hold back’; 
his program for steady advance and improvement in procedures is specific, particu- 
larly in the domain of the States. In these respects his address supplements Judge 
Julian P. Alexander's plea in our January issue that the States should prepare them- 
selves to fulfill capably their duties as well as their rights. Judge Simmons sees 
clearly that the substance and vitality of the American system of law. and justice 
is and must be spiritual, and that standards of faith and fidelity to human rights and 
to constitutional safeguards must be set up and adhered to vigorously, else the most 
skillfully designed procedures will become mechanistic materialism that avails little 
or nothing. 





= “Set ye up a standard in the 
land.” The not mine. 
They are the translation of a passage 


in the book of Jeremiah as related 
to me by a devout man of God. They 
were spoken some thousands of years 


words are 
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ago, at a time when civilization had 
progressed but little along its way. 
The Hebrew people were then in 
confusion, disturbed by problems of 
state, concerned with their rights as 
individuals and as a Nation, seeking 
the course to follow. A young man of 
the nobility, later known as Jeremiah 
the Prophet, went among them, call- 
ing for the setting up of standards. 
He referred not to standards of col- 
ored bunting, but to standards of 
government, ideals of citizenship, 
principles of the rights of men, 
around which a distracted people 
could gather and make common 
cause, 

Throughout the intervening cen- 
turies, peoples and nations have 
come to periods where they found 
it necessary to set up standards and 
then to chart their course in accord 
with them. Likewise, there have been 
periods peoples, 
finding themselves in troubled times 


recurring where 
and seeking a solution to their prob- 
lems, have turned again to proven 
ideals and standards of the rights of 
men, their 
course. 


and so have recharted 

It is my belief that we have come 
to a time in America when we should 
revitalize understanding and 
faith in the long-recognized ideals 
and standards of our government, so 
that they again mark and guide our 
course. 


our 
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ROBERT G. 


Making Old Ideals 

Again Effective 

The overt act by which our colonial 
fathers sought to establish their in- 
dependence as a people from the 
sovereignty of Great Britain was 
not a movement to declare new 
standards and new ideals of govern- 
ment. It was rather a determination 
on their part that old ideals of the 
rights of peoples should be made 
effective. To that end they under- 
took, at first by peaceful means and 
finally by force of arms, to secure the 
independence that 
the organization of a government 
through which they might more 
nearly realize the faith that was 
theirs. What was the faith they de- 
clared, as they appealed “to the Su- 
preme Judge of the World for the 
rectitude” of their intentions? They 


stated it simply: “We hold these 


would permit 


SIMMONS 


truths to be self-evident, that all men 
are created equal, that they are en 
dowed by their Creator with certain 
unalienable rights, that atnong these 
are Life, Liberty and the pursuit of 
these 


Happiness—that to secure 


rights, governments are instituted 


men, their just 


from the 


among deriving 


powers consent of the 
governed.” 

There was nothing new in the 
“truths” they declared. Their source 
was not in the political thinking of 
the time. They were age-old in the 
spiritual faith of men. Our colonial 
fathers had divergent views of many 
things, but they believed in God and 
in man’s brotherhood. In that faith 
they had a common accord. In a 
document of government they stated 
that faith and their purpose. They 
declared that every man stood the 
equal of his fellow in the eyes of his 
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and 


brotherhood in 


that was man’s 
self-government. 
They stated that men had unalien- 
source of 


government, 


able rights. The those 
rights was not in man but in God. 
They declared, not for the rights of 
governments, but for the rights of 
men to be realized through govern- 
mental action—rights of men as indi- 
viduals that governments must re- 
spect and protect and be without 
power to invade. 


Constitutional Safeguards 
of Men's Rights 


Constitutions were adopted declaring 
will. The 
legislative, and judicial departments 


the supreme executive, 
were created, subject to and to im- 
plement that will. But note the dif- 
ferences in their purposes. The legis- 
lative department speaks the intent 
of the people as a whole. The execu- 
tive is charged with the administer- 
ing of that will, again for the people 
as a whole. The judicial department 
functions with reference to the indi- 
vidual in the determination of his 
disputes, not only with his fellow, 
but with his government. Important 
as that function is, there is likewise, 
from the standpoint of free men, the 
power and duty placed in the Courts 
of protecting the unalienable rights 
of men, not only as against their 
fellows, but likewise from invasion 
by the strong’‘arm of government 
itself. ‘he placing of that responsi- 
bility in the judicial department and 
the unfettered exercise of that power 
by an independent judiciary were 
the means adopted to safeguard the 
individual in his God-given free- 


doms. 
It is to the Courts and the Courts 
alone that the individual may go 


and have a judicial determination 
of his disputes and secure judicial 
and effective protection, not as a 
matter of privilege, but as a matter 
of constitutional right. Therein is 
one of the great distinguishing fea- 
tures of our American systems of 
government from others now power- 
ful in the world. Those standards 
become realities in the forum of the 
Courts. 
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Historic Prerogatives 
of the Courts 


During the years of the establishment 
of our government and the growth 
of our Nation, the Courts have been 
set up, their worth determined, their 
power recognized. By and large they 
have served full well the purposes 
of their creation. But it has not been 
without difficulty. When the Nation 


and States were young, 


the original 
simple machinery of the Courts first 
created functioned But the 


Nation grew and its problems be- 


well. 


came complex. The people turned 
more and more to the use of govern- 
mental power and agencies for the 
control or modification of tendencies 
of various forces of the Nation. This 
put additional burdens on_ the 
Courts. The impact at first did not 
strike the federal system, but rathei 
the Courts of the States. A vague 
discontent with the Courts appeared. 
This was directed not at the rules 
of substantive law as stated by legis- 
latures and Courts, but at procedures 
and, somewhat less, at rules of evi- 
dence enforced in the determination 
of substantive rights. 

To correct this situation there was 
adopted in New York a century ago 
a code of procedure known as the 
Field Code. 
many particulars, was adopted in- 


This Code, modified in 


itially as their adjective law by many 
of the Western States, at or before 
their admission to the Union. That 
tendency continued. Many of the 
older States supplanted their com- 
mon law procedures with codes. 
Courts were expanded and new 
Courts created, sometimes with over- 
lapping and conflicting jurisdictions. 
But these changes did not proceed 
sufficiently, either in time or scope, 
to meet increasing demands. We had 
half a hundred systems of procedural 
law followed in an equal number of 
judicial systems. 

Abuses Grew with 

Administrative Agencies 

It was found that certain types of 
regulatory matters could be admin- 
istered more adequately by tribunals 
set up in the executive departments. 
These agencies came in time to ex- 
ercise quasi-judicial functions. Like- 
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wise, legislation was passed creating 
new rights and duties in many fields, 
such as Workmen’s Compensation 
Acts. Tribunals were set up to ad- 
minister those Acts, and there were 
created boards and commissions up- 
on which were conferred judicial 
powers. The creating of these sep- 
arate administrative tribunals all 
seemed to have the purpose in part 
of avoiding the adjective law of the 
Courts, and at the same time under- 
taking to retain the safeguards of the 
judicial department by providing for 
appeal to the Courts. 

As these non-judicial tribunals ex- 
panded in number and power, the 
saefguard of appeal to the Courts 
was restricted. Individuals began to 
find that rights which were safe- 
guarded in the Courts were only 
inadequately preserved in tribunals 
that acted independently. They 
found also that the administrative 
tribunal is too often not free of ex- 
ecutive control, nor political influ- 
ence, nor do its members have the 
security of tenure that renders pres- 
sures ineffective. 


Powers of the Courts 

Are Taken Away 

But tribunals 
were created by legislative act and 
controlled by 


these administrative 
the legislative will. 
During these last twenty years this 
movement away from the judicial 
department of government has pro- 
gressed to where there now exists at 
least one private agency, National in 
scope, which has set up a system of 
arbitration of disputes in the broad 
area of business, labor, personal in- 
jury and property damage, and spe- 
cialized systems for particular in- 
created its 
machinery of operation, set up its 


dustries. It has own 
own system of rules of procedure, 
provided its personally selected ar- 
bitrators, and offers to give a final 
and conclusive determination on any 
dispute submitted to it. It goes fur- 
ther and suggests that contracts pro- 
vide that any controversy or claim 
arising therefrom be submitted to it 
for settlement by arbitration. 

I need but point out that here 
exists a system for the settlement of 


disputes that is, as to rules and per- 
sonnel, entirely removed from the 
sanction, control of 
either the legislative or judicial de. 
partments of government. The age. 
old and time-proved safeguards of 
the rights of men which inhere in 
the Courts are completely by-passed. 


direction, or 


Its effect upon and danger to the 
constitutionally-protected rights of 
men, including the right of trial by 
jury, are at once apparent. 


Procedural Improvements in 

the Courts Have Lagged 

These conditions have arisen in part 
because some Courts have not moved 
quickly in their pro- 
cedures. In part they have arisen 
because some Courts have not been 
given the power of conforming the 
judicial processes to present-day con- 
ditions or needs, and in part because 
legislative bodies have not responded 
to the demonstrated need of releas- 
ing the rigors of old rules in the 
field where they have acted, and in 
not creating procedures in the new 
fields where action is clearly indi- 
cated. 

Court-stated and _legislatively-en- 
acted substantive law has not been 
immobile. Courts have restated the 
law in the light of existing needs. 
Legislatures have reacted quickly to 
indicated changes in the legislative 
substantive law field. But procedural 
changes have been slow, because 
they have been little understood by 
laymen and their effect upon sub- 
stantive rights indirect and some- 
what elusive. 


reforming 


Lawyers on the bench and at the 
Bar have been aware of the need of 
procedural reform and have urged 
most in- 
stances must be secured from legis- 


it, but these reforms in 
lative bodies. Too often legislative 
bodies, under the urge of a particu- 
lar problem, have adopted substi- 
rather than attempted to 
remove the source of judicial pro- 
cedural difficulties. Too often pro- 
cedural reforms have failed because 


tutes 


of a lack of public understanding 
and resulting public urging of the 
indicated changes. It is a problem 
that requires comprehensive and co- 
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operative action on the part of the 
lawyer, the legislator, and the lay- 
man, and all three mean the public. 


Progress in Improving the Federal 
Administration of Justice 
Progress, however, has been made. 
| have referred to the Field Code 
by which many of the States were re- 
lieved of the restrictions of the com- 
non law procedures. The impact of 
the growth of National legislation 
ind National governmental action 
during this last quarter of a century 
has reached the federal judicial sys- 
tem. Within the last ten years, by co- 
operative action between the Con- 
eress and the Supreme Court of the 
United States, the federal Courts have 
adopted a complete and up-to-date 
code of Rules of Civil Procedure. 
Without too much exactness it may 
be said that the federal rules are 
based in part upon the broad out- 
lines of the Field Code, changed and 
supplemented as present conditions 
require. They are rules subject to 
change and growth by Court order 
as experience demonstrates a need. 
These rules have moved in the direc- 
tion of the elimination of unneces- 
sary delays, technicalities, and com- 
plexities, and toward simplicity, 
adaptability, expedition, and thor- 
oughness in securing a right answer. 
They have brought order out of a 
situation once described as systematic 
chaos in the federal system. Within 
the year there has also been adopted, 
in like manner, a Code of Criminal 
Procedure for the federal Courts. 
Two other improvements in the 
federal system should be mentioned: 
By authority of the Congress, Ju- 
dicial Conferences now are being 
held annually in the various circuits, 
where judges and lawyers, and in 
some instances laymen, meet for an 
exchange of views and a study of the 
problems of judicial administration. 
In 1939, there was created by Act of 
Congress the Administrative Office 
of the United States Courts, to man- 
age and supervise the administragive 


work of the Courts as distinguished 
from their judicial work. The work 
of the Office is being well done and 


its need fully justified. It not only is 


doing the administrative work bet- 
ter, but it has relieved the Chief Jus- 
tice and the Senior Judges of the cir- 
cuits of much detail, and accordingly 
allows more of their time to be de- 
voted to the business of judging. The 
federal system is adjusted to meet the 
increased burdens of litigation that 
have come to it. 


Progress in the States 
Has Fallen Behind 


Until the last few years, forty-eight 
States had forty-eight separate sys- 
tems of judicial procedure. I have 
Field Code. Those 


States adopting it have many im- 


mentioned the 


portant points of similarity, never- 
theless each has a wide disparity in 
detail. Many of the States retain con- 
siderable of the procedures of the 
common law. In Florida and Texas 
there are vestiges of the procedures 
of Spanish law. Louisiana has a pro- 
cedure based upon the Code Napo- 
leon. The procedural perplexities of 
such a series of systems are apparent. 

It is quite clear that there could be 
a better administration of justice and 
that at the same time the full inde- 
pendence of the judicial departments 
of the States could be maintained, if 
there were one general system of 
procedure applicable to all jurisdic- 
tions, but modified as State condi- 
tions require. 

Since the adoption of the federal 
Rules, 
codes of procedure modeled thereon, 


nine States have adopted 


and sixteen States now have similar 
projects actively under way. 

The American Bar and State Bar 
Associations, and lawyers and judges 
active in their affairs, have vigor- 
ously supported and promoted these 
programs. It has not been without 
the expenditure of time and effort, 
or without opposition, for in the le- 
gal profession there are those con- 
tent with the status quo, and also 
those who view with concern the evi- 
dences of discontent with our pro- 
cedures and the growth of extra-ju- 
dicial bodies and yet see no need for 


change. 


2 


Fight for Our Institutions 








Other State Judicial 

Reforms Under Way 

In addition to rules of procedure, 
other improvements in the judicial 
departments of the States are being 
encouraged. Regularly held Judicial 
Conferences now exist in about half 
of the States. They should be encour- 
aged and expanded. Their effective- 
ness could be greatly increased if lay- 
men and students of government 
were joined in these activities. 

Just as the development of the 
Administrative Office of the United 
States Courts was necessary in the 
federal system, so it is necessary in 
the systems of many of our more 
populous States. With only few ex- 
ceptions, no State has any agency 
that performs any substantial part of 
the functions now performed by the 
United States agency. The Section 
on Judicial Administration of the 
American Bar Association has caused 
a study of the matter to be made, has 
drafted model bills for possible 
State use, and has a Committee ready 
and anxious, to give assistance to 
those in the States who are willing 
to undertake the promotion of such 


a task. 


The Courts of Limited 

Jurisdiction 

Attention might well be given to re- 
storing the rule-making power to the 
Courts where it inherently belongs. 
Of two other matters, one is actively 
being carried on; the other is meri- 
torious but presently quiescent. From 
the beginning the Nation has had 
the service of justices of the peace 
and municipal and limited jurisdic- 
tion Courts, for the trial of minor of- 
fenses. They are the Courts that 
touch more people directly than all 
other Courts combined. There the 
individual knows justice, or what 
passes for it, as judicially adminis- 
tered. There respect or lack of re- 
spect for the judicial process and law 
is taught. Those Courts exert a tre- 
mendous influence upon the public 
attitude toward law enforcement 
and law observance. On the whole 
they have never functioned too well, 
but have been retained because they 
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are the Courts nearest the individ- 
ual, where his rights may be de- 
termined. 

The increase in subjects regulated 
by ordinance and statute, with vio- 
lations punishable as misdemeanors, 
and particularly the increase in tralf- 
fic violations, has thrown a burden 
upon those Courts that they are in 
many instances utterly unable to 
handle, as to quarters, personnel, 01 
training. The present handling of 


misdemeanor cases in these Courts 
frequently does not do justice and 
results in a situation bordering on 
the scandalous. 

Studies of rules of evidence for all 
Courts and codes of evidence have 
been drafted which are suitable for 
adoption as a body of rules, by 
Courts having that power or by a 
legislative body. They rest quietly 
on the shelves of the libraries of the 
country. ‘Their sleep should be dis- 


turbed, their merits debated, and 


their benefits made available to the 


Courts. 


Improving Judicial Administration 
Is Vital 


Ihe vital interest of the bench and 
Bar of America is in the reorganiz- 


3 


ing and implementing of the judicial 
machinery, so that it will be able 
more adequately to serve the needs 
of the American people as it was in- 
tended to do, and must do, if our sys- 
tem of government is not to be vi- 
tally weakened and changed. We 
face the disturbing truth that more 
and more the determination of the 
rights of men and the solution of 
their problems are being taken from 
the constitutionally created Courts 
designed to determine them and are 
being handed over to official admin- 
istrative tribunals and private arbi- 
trators. 

The people are entitled to a speedy, 
inexpensive, sensible, just trial and 
determination of these matters. They 
the 
or in tribunals official and unofficial. 


will have it, either in Courts 
Thev have not lost confidence in the 
judicial process. They have not lost 
confidence in the supremacy of the 
law nor in its proper administration. 
They desire the maintenance of their 
constitutional rights and safeguards. 
Their discontent goes not to sub- 
stance but to means of achieving it. 
The causes of their discontent must 
be removed. It is our job to lead the 


way. 





























The state is not a perfect institu. 
tion. It approaches perfection only 
to the extent that the moral forces 
ol its people compel that perfection. 
The law can maintain no standard 
for a people higher than the peopk 
set up for themselves. If the standards 
of a people are lowered, the stand- 
ards of government are lowered. 


Spiritual Faith 
Is Essential 


The spiritual faith of the men who 
built our institutions is the substance 
of things realized and realizable in 
America. It is the faith that 
guided our leadership. It shaped the 
opinions that resulted in the estab- 
lishment of our legal standards of 


has 


right and wrong. It has directed the 
course of our public life. Our whole 
governmental structure 


the hand of God in 


recognizes 
the affairs of 
men. Our basic religious beliefs and 
our democracy are inseparable. Just 
as an educated citizenship is neces- 
sary to the maintenance of free gov- 
ernment, so a religious citizenship is 
necessary to maintain life and vi- 
tality in the principles upon which 
our free government rests. 


Second 1947 Regional Meeting To Be Held in Jacksonville 


® The next Regional Meeting of the 
\ssociation under the new constitu- 
tional plan (see our February issue, 
183) 


George Washington Hotel, in Jack- 


page will be convened at the 
sonville, Florida, on Friday and Sat- 
urday, May 2 and 3. President Car] 
B. Rix will preside at all sessions. 
The States to be particularly cov- 
ered, with their respective numbers 


of members in the Association, are: 


Florida 862 
Georgia 597 
\labama 341 
South Carolina 283 
North Carolina 87 
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Any member of the Association in 
any State may attend any Regional 
Meeting, which is a “local Assembly” 
of the Association, leading to the 
sessions of the Assembly at the An- 
nual Meeting. Resolutions for con- 
sideration by the House of Delegates 
may be offered by any member at 
any Regional Meeting. A large at- 
tendance of Association members is 
hoped for. 

The subjects to be particularly 
considered in the addresses, papers, 
and floor discussions, at the Jackson- 
ville meeting, will be: 

Improving the administration of 

justice 


Developments in labor relations 
law 
Administrative procedure under 
the new Act 
Progressive development of the 
principles of international law 
Efforts will be made to develop 
and present material of a_ useful 
character for practising lawyers. 
Reservations for hotel rooms and 
for tickets for dinner and luncheon 
sessions may be made through the 
chairman of the local Committee on 
Arrangements, Edward S$. Hemphill, 
Florida National Bank 
Jacksonville 2, Florida. 


Building, 
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Tort Claims Against Government: 


Municipal, State and Federal Liability 


by Edwin Borchard « of the Yale University School of Law 


® After analyzing usefully the not-yet-familiar provisions of the Federal Tort Claims 


Act (Title IV of the Legislative Reorganization Act of 1946), Professor Borchard sum- 


marizes for our readers the studies and reports as to municipal and State liability and 


procedures, in which a Committee of the Section of Municipal Law has been engaged 


under his chairmanship. Those who wish the fuller text and valuable annotations 


contained in the reports may write Paul A. H. Shults, Secretary of the Section, at 105 


South La Salle Street, Chicago 3, Illinois. An amplification of some of the material, 


with the annotations, was published in the Duke University Law School's Law and 


Contemporary Problems (Spring, 1942). 


Professor Borchard is well known to our readers for his outstanding contributions 


in several fields of law. Born in New York City in 1884, he first achieved eminence 


in international law, and served his country abroad in several capacities, in addition 


to his teaching at the Yale School of Law. For many years he was closely associated 


with Judge John Bassett Moore, beloved dean and leader of America's teachers and 


jurisconsults in international relationships (32 A.B.A.J. 575). 


Professor Borchard's 


constructive services as to Declaratory Judgments Acts, in cooperation with our Asso- 


ciation, made him foremost in that field. More recently, his studies and legislative 


draftsmanship as to tort claims against governments have evoked widespread interest 


and support. Our space permits him only to summarize his comprehensive studies. 


With Professor Borchard’s analysis of the Federal Tort Claims Act should be read 


Harold G. Aron’s comments and questions, which follow the present article; also 


former Congressman Aaron L. Ford's exposition in our September issue (pages 741-744). 





1. Federal Liability in Tort 

" The La Follette-Monroney Act, 
cited as the Legislative Reorganiza- 
tion Act of 1946, contained so many 
novel features for the reform of the 
United States Congress that its inclu- 
sion of the Federal Tort Claims Act 
has not received the notice it de- 
serves. 

This revolution in our federal 
substantive law incorporates a re- 


form first advocated by the Under- 
hill bills of 1924 and 1925. Although 
in fact the two houses of Congress 
did agree in 1928 on the relief of the 
Committee on 
Federal Tort Claims bill, the meas- 
ure was vetoed by President Coolidge 


Claims through a 


at the instigation of the Department 
of Justice, with the consent of Sena- 
tor Deneen who was then in charge 
of the bill on the ground that the 


Comptroller General had made him- 
self not only the court of first in- 
stance in determining tort claims but 
also the attorney of the United 
States in defending appeals to the 
Court of Claims from his judgment. 
[his was too much for the Attorney 
General to tolerate. 

While the bill has since then been 
passed twice in the House and twice 
in the Senate, this was not accom- 
plished in the same session until 
1946. As recently as 1942, President 
Roosevelt! urged Congress to permit 
tort claims to be decided by a Court 
of law instead of by the political 
Committee on Claims—a procedure 
which often not only frustrated jus- 
tice but absorbed the time of the 
Congress in dealing with private 


claims. 


Summary of the 1946 Legislation 


ritle IV of the La Follette-Monro- 
ney Act contains the Federal Tort 
Claims Act, which follows very close- 
ly the terms of the original Underhill 
bills of 1924 and 1925. It begins with 
the definition of “federal agency,” 
“employee of the government,” and 
“acting within the scope of his office 
or employment.” 

[he next part deals with the ad- 


ministrative adjustment of tort 





88 Congress. Record, January 14, 1942, page 


323 
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claims against the United States, and 
leaves in force the provision of the 
Act of 1922, which gave the adminis- 
trative department or agency power 
to settle claims of less than $1,000. 
The claims are to be paid out of ap- 
propriations that may have been 
made by Congress, and Congress is 
annually to receive from each agency 
a report of the claims paid, While 
the section is not as clear as it should 
be, it is presumed that even though 
the claimant asked for more, the de- 
partment or agency involved may 
settle the claim if he is willing to ac- 
cept less than $1,000. The substan- 
tive provisions of the section relate 
to damage to property or personal 
injury or death “caused by the negli- 
gent or wrongful act or omission of 
any employee of the government 
while acting within the scope of his 
office or employment.” The United 
States is as liable as a private person 
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would be for such a loss or injury. 

The Attorney General is author- 
ized to compromise or settle any 
claim whether under or in excess of 
$1,000. Only it is provided that if he 
settles one of the larger claims, he 
can do so only with the consent of 
the Court. 


Jurisdiction Given to 
the District Courts 
Claims on which the claimant is un- 
willing to accept $1,000 or less, and 
all larger claims, are assigned to the 
District Court of the United States 
for the district wherein the plaintiff 
is resident or wherein the act or omis- 
sion complained of took place. The 
claim is to be heard by the Court 
sitting without a jury. In contrast 
with former legislation, no ceiling is 
placed on the amount that may be 
claimed. 

The United States assumes the 


same position as a private defendant, 
except that the United States shall 
not be liable for interest prior to 
judgment or for punitive damages. 
Costs are to be allowed in all Courts, 
to the successful claimant, to the 
same extent as if the United States 
were a private litigant, except that 
attorneys’ fees are not to be included. 
The judgment obtained by the 
claimant is a complete bar to any 
action against the employee of the 
government whose act or omission 
gave rise to the claim. If the claim 
has already been presented to a fed- 
eral agency, no suit is to be brought 
upon it unless the federal agency has 
made a final disposition of the claim; 
provided, however, that the claimant 
may, upon fifteen days’ notice in 
writing, withdraw the claim and 
commence suit thereon, and_ pro- 
vided, further, that the suit shall not 
be instituted for a sum in excess of 
the amount claimed from the federal 
agency unless newly-discovered evi- 
dence has increased the claim. 


Procedure, Judgment and Review 


The procedure follows the Civil 
Practice rules adopted by the Act of 
June 19, 1934. The same provisions 
for counterclaim and set-off, for in- 
terest upon judgment, and for pay- 
ment of judgments, are applicable 
as were embodied in the Tucker Act 
of 1887. It is important to note, how- 
ever, that the phrase “not sounding 
in tort”, which is in the Tucker Act, 
is necessarily eliminated. 

Final judgments in the district 
courts are reviewable in the circuit 
courts of appeal or in the Court of 
Claims. The provisions of Sections 
239 and 240 of the Judicial Code, re- 
lating to certiorari and the certifica- 
tion of questions to the United States 
Supreme Court, remain in force. By 
another section, as already observed, 
the Attorney General is authorized 
to arbitrate, compromise or settle any 
claim on which suit has been 
brought, provided he obtains the 
consent of the Court thereto. 


A Short Statute of Limitations 


It is possible that claims will still be 
presented to the Congress. The new 
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\ct contains a short statute of limi- 
tations which bars claims under the 
\ct which are not presented within 
one year after the claim accrued or 
within one year after the date of the 
\ct, (August 2, 1946). If a claim 
for less than $1,000 is presented to a 
tederal agency, the time to institute 
a suit is extended for six months 
from the date of mailing a notice to 
the claimant by the federal agency 
as to its final disposition of the claim. 


Exceptions to Jurisdiction 
Under the Act 


\lthough the new Act covers torts 
arising out of the negligence of a 
government employee, specific ex- 
ceptions are written into the statute. 
No claim is allowed that is based (1) 
upon an act or omission of an em- 
ployee of the government who is 
exercising due care in the execution 
of a statute or regulation whether or 
not it be valid, or upon the exercise 
of or a failure to exercise a discre- 
tionary duty; (2) upon the negligent 
transmission of mail matter; (3) up- 
on the assessment or collection of a 
tax or customs duty or a detention of 
goods by customs officials; (4) upon 
causes justiciable under the Suits in 
Admiralty Acts of 1920 and 1925; 
(5) upon an act or omission in ad- 
ministering the Trading with the 
Enemy Act; (6) upon the imposition 
of a quarantine; (7) upon an injury 
to a vessel while passing through the 
Panama Canal; (8) upon an assault, 
battery, false imprisonment, false ar- 
rest, malicious prosecution, abuse of 
process, libel, slander, misrepresen- 
tation, deceit, or interference with 
contract rights; (9) upon the fiscal 
operations of the Treasury; (10) 
upon the activities of the military 
o1 naval forces during a time of war; 
(11) upon an act done in a foreign 
country; or (12) upon activities of 


the TVA. 


Attorneys’ Fees as 
Part of the Award 


Any Court, agency or Attorney Gen- 
eral is to include, as a part of the 
award, attorneys’ fees which, if the 


amount recovered is $500 or more, 
are not to exceed ten per cent thereof 
or, if suit is brought, twenty percent 
of the amount recovered, to be paid 
out of the judgment, award or settle- 
ment obtained. Violation of the pro- 
vision by any attorney is punishable 
criminally. 


Exclusiveness of the Remedy 
Under the New Statute 


Section 423 provides that after the 
date of the Act, the authority of any 
federal agency to sue and be sued in 
its own name shall not be construed 
to authorize suits cognizable under 
the Act. By Section 424 all provisions 
of law authorizing any federal agency 
to determine or adjust a claim are re- 
pealed, if the claim accrued after 
January I, 1945. 

The statutes repealed are specifi- 
cally mentioned, but it is added that 
nothing in the Act shall be deemed 
to repeal any provision of law au- 
thorizing any federal agency to con- 
sider or adjust any claim not arising 
out of the negligent or wrongful act 
or omission of an employee of the 
government. 


ll. State and Municipal 
Liability in Tort 


The present issue is no longer de- 
signed to prove the impropriety of 
the old rule which purported to dis- 
charge a societal obligation by throw- 
ing liability on a negligent but often 
irresponsible officer or body, but 
seeks to distribute effectively and 
justly the costs of official maladmin- 
istration due to the inevitable conse- 
quences of human deficiencies in the 
operation of the governmental ma- 
chine.! 

The distinction between govern- 
mental and corporate activities of 
the State or city has been dissipated: 
(1) By the legislative expansion of 
liability for the defective care and 
maintenance of highways, streets, 
and sidewalks, essentially govern- 
mental functions; and (2) By the 
legislative admission that injuries in- 
flicted through the negligent oper- 
ation of publicly owned or operated 
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motor vehicles should impose lia- 
bility, regardless of whether the ve- 
hicle was employed by a municipal 
transportation system, a public sup- 
plier of gas or electricity, a garbage 
collector, a policeman, or a fireman. 

However much agreement there 
may be on substantive community 
responsibility within certain excep- 
tions, we are still far from agreement 
on the statutory expression of such 
liability and the procedural condi- 
tions on which it must be adminis- 
tered. The community has to de- 
mand protection against unfair and 
dishonest claimants. Some States, 
like New York and California, have 
exhibited great advances in tort lia- 
bility and may well serve as models. 
The. admission of liability for State 
activity is of comparatively recent 
origin, and in this respect New York, 
Michigan and Illinois appear to be 
in the vanguard. 

During the last ten years, Com- 
mittees of the Section of Municipal 
Law in the American Bar Association 
and of the American Political Sci- 
ence Association have studied the 
subject with a view to sound stat- 
utory change. The Committee on 
Public Administration of the Social 
Science Research Council has spon- 
sored exhaustive investigations in 
several American cities. This expe- 
rience is now available. 


Ill. Statutes for State and 
Municipal Liability 


The studies already made indicate 
that possibly five-sixths of commu- 
nity tort liability is already covered 
by the statutes or judicial law which 
admit municipal liability in the field 
of “corporate” activity, in the care of 
streets and sidewalks, in the man- 
agement of public buildings and in 
the operation of municipally owned 
or commandeered vehicles. 

These studies establish also that 
the bulk of the claims are small in 
amount. Most of them are either 
settled or withdrawn, and of those 





1. For the text of reports of the Committee of 
the Section of Municipal Law in the American Bar 
Association, which reports discuss and annotate 
the subject in full detail, readers may apply to the 
Secretary of the Section. 
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which go to Courts only a relatively 
small percentage, if any, of the total 
claim is recovered. The gap to be 
filled relates mainly to governmental 
activity, police and fire administra- 
tion, recreation and public educa- 
tion, public health and _ hospitaliza- 
tion, transportation facilities like air 
ports, and similar public services 


It is debatable whether there 
Acts for the 
State 


through a State board or Court, and 


should be separate 


administration of liability 
for municipal liability to be admin 
istered by the city alone on its own 
responsibility. It is not known 
whether it is feasible to include both 
State and political subdivisions in 
one statute, to be administered under 
the supervision of a central State ad- 
ministrative board, with the State 
assuming some of the liability of the 
small towns beyond a_ certain 
amount. This is a practical problem, 
since small towns are likely to cause 
their representatives to vote against 
the assumption of community lia- 
bility if they themselves are to bear 
more than a limited amount. 

The 


drafted statutes after long deliber- 


Section’s committee has 
ation, presenting certain alternatives 
between (a) State liability: alone; 
(b) municipal liability alone; and 
(c) a limited joint assumption of 
the liability. Some of the questions 
considered by the Committee are as 
to whether the exceptions from juris- 
diction shall follow the Federal Act; 
whether a jury shall be permitted o1 
whether there should be an option; 
whether the standard of negligence 
or lack of due care is susceptible of 
definition; what is an emergency— 
important in California; whether the 
statute should assess liability in gen- 
eral with certain exceptions or work 
from the specific items to a wider 
plan; whether liability should always 
be based on fault or is some exception 
allowable, as in the case of the stray 
bullet of the policeman, the damage 
to parked automobiles from passing 
fire apparatus; whether contributory 
negligence should defeat a claim; 
whether the “comparative negligence” 
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rule has any application; whether 
pain and suffering should be in- 
cluded as an element of damage, or 
should it be eliminated, as it is in 


Boston. 


1V. Procedural Limitations 
as to Claims 


In general, fairly prompt notice of 
the claim is necessary, whether pros- 
ecution follow or not. Some cities 
require notice within thirty days, and 
Massachusetts limits notice in “snow 
and ice cases” to ten days. Should 
the thirty-day period be extended by 
a Court or by city attorneys? Should 
the conditions attached to notice be 
applied strictly or loosely? 

States differ in this respect, some 
holding that if the defect was not 
But there 
is no waiver of the requirement that 


vital it should be waived. 


notice must be filed within the stat- 
utory period. The claimant should, 
as in New York and Chicago, be 
compelled to submit to examination 
before trial, including a medical ex- 
amination. In Chicago, an examina- 
tion is a condition of settlement, 
which is permissible only after a 
In New York a 
claimant for judicial relief must show 


suit has been filed. 


that he has filed the claim and sub- 
mitted to examination and that the 
Comptroller has failed to pay the 


claim. 


Settlement of Meritorious Claims 


There should be an opportunity to 
settle meritorious claims before suit 
and trial, but there is considerable 
difference of opinion as to who 
should assume the responsibility for 
such settlement. A large degree of 
responsibility in all cases is imposed 
upon the city attorney’s office, either 
by way of recommendation or by way 
of authority to settle. In New York 
the Comptroller decides on the pay- 
ment of claims, the law department 
coming into the case only after the 





Comptroller rejects. There is some 
opinion that the city council should 
assume responsibility for settlement. 
Perhaps the city attorney, as in Los 
\ngeles, should have authority final- 
ly to settle only small claims at any 
stage of the proceedings, whereas 
large claims should be settled by the 
council upon advice and recommen- 
The 


city attorney ought to consider him. 


dation of the city attorney. 


self a quasi-judicial officer, acting as 
much in the interest of the citizen 
as in that of the community. 


Notice of the Defect Claimed 


In addition to the notice of claim, 
notice of the defect is a condition of 
municipal negligence. A muni- 
cipality has not ordinarily the facil- 
ities to watch hundreds of miles of 
streets and to detect promptly all of 
the defects that storms, etc., might 
create. It therefore is general law 
that the defect must be called to the 
attention of the mayor or city council 
or other appropriate official before a 
duty to repair, and therefore negli- 
gence from failure to repair, can 
operate. Nevertheless, Courts in 
many States have invented the doc- 
trine of constructive notice by which 
an unsatisfactory condition of long 
standing may take the place of actual 
notice. 

The time allowed for repair can- 
not be stated in a statute but must be 
designated as “reasonable.” 

California in 1936 developed a 
“minor defect” rule which materially 
limited the number of “sidewalk” 
cases. The rule was to the effect that 
when the defect is minor, it warrants 
the inference that there was an as- 
sumption of risk or that there was no 
constructive knowledge; therefore, 
recovery is not allowed. Yet cities 
differ in what they consider a minor 
defect. The “snow and ice” cases 
give rise to similar considerations. 
It is difficult to prove municipal neg- 
ligence in failing to remove accumu- 
lations, so that some argument could 
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be made either for assuming or de- 
nving liability. 


Liability in the Small Town 


lt appears that in small towns there 
is an indisposition either to make 
claims for accidents or to press them, 
and it is asserted that very often such 
claims are advanced only by out- 
siders. The questions arise as to 
whether the small town should be 
made wholly liable, whether an ar- 
bitrary limit on town liability per 
person should be set, whether a State 
bill should cover only the largest 
cities, and whether the town’s lia- 
bility should be limited with the bal- 
ance assumed by the State. ‘The New 
York law of 1941 appears to make 
no differentiation 
counties, towns and villages. A third 
bill presented by the Section’s com- 
mittee undertakes to limit the liabil- 
ity of small towns to a small percent- 
age of the tax lists, with appropriate 
credit for accident prevention and 
efficiency in avoiding tort. 


between cities, 


Municipal Insurance 
Against Liability 


The experience of cities insuring 
themselves against liability is incon- 
clusive. Actuarial experience is lim- 
ited. In motor vehicle cases the city 
might benefit from small premiums. 
Nevertheless, in other cities the ex- 
perience would indicate that over a 
long period, insurance premiums ex- 
ceeded the amount of tort liability. 

On the whole, experts seem to con- 
clude that self-insurance is cheaper 
than premiums paid to private com- 
panies. The administration of tort 
liability is exceedingly important to 
reaching any conclusions. The ad- 
ministration varies greatly from city 
to city, even apart from financial 
considerations. The statute can fur- 





nish guiding lines but can set out 
only the principal safeguards. 


V. Statutory Liability of the State 


Four States have a _ constitutional 
prohibition against suing the State. 
Twenty-two permit suit in some 
form, and twenty-two seem to be 
silent on the subject. Yet the situa- 
tion is not as sterile as it seems. Of 
the four States which prohibit suit, 
Illinois has nevertheless established 
a Court of Claims, permitting a 
petition even in tort; and anothet 
State has long established a Claims 
Commission to pass upon claims with 
recommendation to the legislature. 

Among the silent twenty-two 
States, the legislatures often by spe- 
cial Act grant authority to sue in a 
given case, in States where special 
legislation is not constitutionally for- 
bidden. This means simply that the 
claims are presented to the legisla- 
ture and are passed upon by claims 
committees. Such claims run all the 
hazards of political claims generally. 
Whether justice is done is a matter of 
chance. 

Even in the States 
where suit is permitted, liability does 


twenty-two 


not generally extend to tort claims. 
Yet this prohibition is not as abso- 
lute as it seems, for numerous States 
have adopted the Motor Vehicle Act 
or other Uniform Acts 
liability. 


imposing 


In the three States which provide 
for judicial administration before a 
Court of Claims—lIllinois, Michigan 
and New York—tort liability is usual- 
ly included. In New York, the broad- 
est of all, jurisdiction extends to all 
cases arising from the management 
of canals, defects in highways, the 
appropriation by the State of private 
lands, the elimination of grade cross- 
ings, erroneous payment of taxes, 
contracts with the State, and torts of 


4 


Tort Claims Against Government 


State officers and employees. It is 
noteworthy that this broad liability 
has not cost New York an excessive 


amount. 


Procedure for Settlement of Claims 


Aside from the private bill or refer- 
ence to the Court of Claims for the 
advice of the legislature, nine States 
have adopted an administrative set- 
tlement by a Claims Commission. 
Such a commission is likely to act 
more judicially than a legislative | 
committee. While its findings are as 
a rule advisory only and a dissatis- 
fied claimant can present his claim 
to the legislature or a Court, their 
finding is usually upheld. The cost 
of administration is trifling. 

The administrative board, as for- 
merly was the case in Michigan, and 
the State Board of Control, as in 
California, may play an important 
part in the administration of tort 
claims. It could unify the practice 
throughout the State, make small ad- 
ministrative settlements so as to re- 
lieve the Courts, institute uniform 
investigating methods, adopt uni- 
form rules for preventing and re- 
porting accidents, and in other ways 
effectively regularize the practice and 
administration of tort liability. 
Courts are preferable, as they are 
under the federal Act, but the pro- 
gress in this respect is likely to be 
slow. Only a few States have estab- 
lished a Court of Claims. 

Che cost to the State of permitting 
suits in tort is relatively small, in all 
States which permit such liability. 
Ihe Section’s committee report 
gives the statistics of various States. 
From fifteen to eighteen per cent in 
the claims allowed, in relation to the 
amounts of claims advanced, ap- 
pears to represent the experience of 
most States. 
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Federal Tort Claims Act: 


Comments and Questions for Practising Lawyers 


by Harold G. Aron «+ of the New York Bar 


# The enactment of the Federal Tort Claims Act, as a part of the Legislative Re- 
organization Act of 1946, was ‘a stupendous break with a very ancient past’. That 
“The King can do no wrong” ceased to be law of the land. The new statute is 
having many consequences, and is creating many problems, for lawyers and their 
clients, throughout the United States. 

In fulfillment of our function of giving to our readers prompt and useful information 
as to new legislation and its effects, Former Congressman Aaron L. Ford, of the 
Mississippi and District of Columbia Bars, wrote for our November issue (page 741) 
an authoritative article on the Legislative Reorganization Act, to which he had had 
a relationship. At page 744 he discussed the Federal Tort Claims Act. In our present 
issue, Professor Borchard, of the Yale Law School and the Section of Municipal Law, 
gives a further analysis of the latter statute, and also surveys the present situation 
and proposed legislation as to the liability of States and municipalities. 

To the foregoing we add trenchant comments on the new federal statute, by 
Harold G. Aron, of the New York Bar. He poses many practical and challenging 
questions, from his long experience. Mr. Aron was born in Brooklyn, was graduated 
from Hamilton College and the New York Law School and was admitted in 1908 to 
the New York Bar, of which he has since been a member in active practice. During 
1911-19 he was a Professor of Law at the New York Law School. From time to time 
he has been a special counsel for various federal and State boards, officers and 
agencies, including the Shipping Board and the Attorney General. He is the author 
of several books as to the law of evidence and of real property. Practising lawyers 


may find help in some of the questions which he raises. 





® Professor Borchard’s paper seems on Law—comparable in significance, 


to me to make a valiant attempt to in the light of the trend of political 
cover a broad field of subjects which economy, with the abandonment of 
are not cognate in origin, theory or — trial by ordeal. 
practice. To treat them together seems The barrier which precludes treat- 
to me to leave a blurred picture where ing together the subjects of “tort 


his outstanding legal scholarship claims against . municipal, State 


would have been of great value in and federal governments” is the vary- 
etching what is a dramatically far- ing type of political sovereignty, if 
reaching development in Anglo-Sax- it may be so called, which is involved 
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when one deals with wrongs wrought 
by the United States of America, by 
the several States of the Union, and 
by municipal corporations. Under 
our Constitution, the United States 
is a sovereign in an extremely limited 
sense, as far as municipal law is con- 
cerned; and none of its Courts have 
any inherent jurisdiction. The States, 
on the other hand, subject only to 
specific limitations of their own ac- 
ceptance under the Federal Constitu- 
tion, are truly sovereign in thei 
domains; and their Courts possess 
inherently all of the judicial powers 
which have accumulated and vested 
over the centuries of Anglo-Saxon 
jurisprudence. Municipal corpora- 
tions, as mere creatures of the State, 
have of course no sovereignty; they 
possess only such arbitrary powers as 
the State may, again within its own 
constitutional limitations, delegate. 
The transitions and developments 
with which Professor Borchard deals 
stem from the hardships which grew 
out of the concept, expressed in 
the maxim, “The King can do no 
wrong”, but their rationale is quite 
independent and different. 

The enactment by the 79th Con- 
gress of the Federal Tort Claims Act 
(Public Law 601), coupled with the 
very recent official statement by the 
Lord Chancellor of England that the 
Crown is about to give up its legal 
immunity from suits in tort and con- 
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tract, marks an historic milestone in 
the Anglo-Saxon law and _ reveals 
again the graceful flexibility of Our 
Lady of the Common Law in meeting 
changed conditions through the cen- 
turies. Withal, it is a strange com- 
pound which lies behind this far- 
reaching change in the two countries; 
and the fact that they are contempo- 
raneous is not an historical accident, 
if such there ever be. To the Lord 
Chancellor, the doctrine that “The 
King can do no wrong” is a “sur- 
vival that should be swept away”; 
and the Senate Committee which re- 
ported the Federal Tort Claims bill 
said, cogently and succinctly and 
more to the point (Senate Report 
1400), as to the Government's ex- 
emption from actions ‘“‘with respect 
to any common law tort,” that “its 


only justification seems historical.” 


History of Private 

Laws as to Claims 

Some future historian, if he digs 
deep enough, may opine that the 
proximate cause of the Federal Tort 
Claims Act was the long-existing and 
troublesome practice of private laws, 
relief bills and Committees on Claims, 
which the Act abolishes, although in 
practice this abolition has merely 
resulted, thus far, that relief measures 
are routed to the Judiciary Commit- 
tee of the House and to the Finance 
and other Standing Committees of 
the Senate which have survived the 
Reorganization Act. A careful read 
ing of the Federal Tort Claims Act 
will reveal adequate “escape clauses” 
to preserve, when needed, all the 
prior prerogatives of the Congress as 
to relief bills, private laws and claims 
against the United States, and that 


Federal Tort Claims Act 


what Congress really did, and wisely, 
was to dump a load of troubles on 
the federal Courts, without sur- 
rendering any of the powers it had 
when the first relief bill was intro- 
duced and became a private law in 
1790. 

Presidents since the days of Adams 
and statesmen since the time of Sena- 
tor Brodhead have railed against the 
practice of relief bills and private 
laws; but it was not until 1855 that 
the Court of Claims was created, with 
its powers somewhat broadened twen- 
ty years later. At no time until Presi- 
dent Truman affixed his signature 
last August 2 to the Act to reorganize 
the Congress could an American citi- 
zen sue his Government for its wrong- 
doing, if it went beyond a breach of 
contract or some specific Act of Con- 
gress. Yet as long ago as 1884, the 
United States Supreme Court, in 
Langford v. United States (101 U. S. 
342) had said, as to the doctrine that 
“The King can do no wrong” and 
was immune from suit, that “neither 
in reference to the Government of 
the United States or the several 
States, or any of their officers, the 
English maxim has an existence in 
this country.” 

Nevertheless every Congress, before 
and since that decision, has been 
burdened and cursed—as many con- 
scientious Members have felt, and 
there have been many—with thou- 
sands of relief bills seeking sanction 
as private laws, because the United 
States could not be sued for its 
wrongdoing, even when a negligently 
driven mail truck permanently in- 
jured an innocent child or killed the 
breadwinner of a household. In the 
last twelve Congresses, approximately 
16,000 relief bills on behalf of such 
private claims have been introduced, 
of which about one in ten has been 
enacted into a private law. Not a few 
of them have been extremely private. 


New Statute Means a Vast 

Volume of Litigation 

Che sheer volume of new litigation 
which the Federal Tort Claims Act 
will generate and force upon the 
Courts of the United States, their 
judges, and the law ofhcers of Gov- 
ernment, puts a duty squarely upon 
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the shoulders of the legal profession; 
and it seems to me regrettable that 
the New York State Bar Association 
should have seen fit to publish an 
attack on its provisions limiting the 
fees of attorneys, under the caption 
“Enchaining the Lawyer” (Letter 
No. 113; October 30, 1946). In de- 
bates on the floor of the House ol 
Representatives, when previous at- 
tempts were made to pass this salu- 
tary legislation, bitter things have 
been said against the Bar, as, for 
example, that: 


We must remember that the Amer 
ican Bar Association is composed of 
lawyers and that lawyers are prosecut- 
ing claims, and that lawyers want to 
get the law into the position where 
they can most readily and practically 
represent their clients. It is urged as 
a conclusive argument in favor of it, 
that the Bar Associations of the 
United States are behind this bill. Of 
course, they are. The bill opens up a 
tremendous new field of litigation. 
When the. bill the actions 
against the Federal Government will 


Passes, 


be multiplied by tens of thousands. 
The bill ought to be labelled a bill 
for the relief of lawyers in general and 
ambulance chasing lawyers in_ partic 
ular. Every one who stumbles on the 
post-office steps or who slips or falls in 
this Capitol Building or 
injured, in any way, in the national 


who is 


parks or the national forests, is going 
to run to his lawver and bring an 


action against the Government. | 
make a prediction that in addition to 
its being an invitation to ambulance 
chasing lawyers, it will be a direct in 
vitation to district attorneys and their 
deputy district attorneys to make easy 


settlements in favor of those whom 


they owe some political obligation.! 


Many New Problems Are 
Created for Practitioners 


Whenever the law breaks with the 
past by positive legislative action, no 
resulting statute springs “full-armed 
from the brain of Jove.” The Federal 
Fort Claims Act has flaws, inepti- 
tudes and ambiguities, which can be 
troublesome. It is to be hoped that 
the Bar will show a degree of self- 
discipline which will negate and stul- 
tify such accusations as those I have 
quoted. 

The new law is a stupendous break 
with a very ancient past, due, chiefly 
and realistically, to the fact that, as 
was said of the Senate Committee 
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which reported it (supra): “With the 
expansion of government activities 
in recent years, it becomes especially 
important to grant private individu- 
als the right to sue the Government 
in respect of such torts as negligence 
in the operation of vehicles.” This is 
a classic of understatement, of over- 
simplification, and of using language 
to conceal thought. It would have 
been more disingenuous to have said: 
“On account of Marxian socialism, 
the New Deal and the results of 
incipient communism”, and to have 
recognized the fact that the range 
of the new statute is as wide as the 
substantive law; that the procedural 
questions which it raises are as far- 
Hung as the adjective law, and that 
the problems of proof as intricate as 
any aspect of the probative law. 

For example, practitioners are al- 
ready wandering in terra incognita, 
not even certain as to how to desig- 
nate the United States as a defend- 
ant. One action already begun de- 
scribes the defendant as a sovereign 
corporation, a combination of only 
two words that will excite the mind 
of any legal scholar and_ perhaps 
prompt dozens of law review con- 
tributions. 


Practical Questions Under 

the New Act 

To mentiort a few of the problems, 
already being faced, in litigation 
begun or about to be begun undei 
Tort Claims Act: 


Are admissions against interest by 


this new Federal 


Presidents, Generals of the Armies, 
members of the Cabinet, and lesser 
government officials, competent evi- 
dence in proving a claim, where the 
rights of the inventor of the long- 
distance telephone were sold to 
France by the United States Govern- 
ment, without his knowledge or con- 
sent or compensation to him? Are 
statements State, 


Ambassadors and other foreign en- 


of Secretaries of 


voys admissible, where an American 
exporter was swindled by the Im- 
perial German Government and the 
negligence of the Government of the 
United States? Are statements made 
by official American agents before 
Mixed Claims Tribunals eligible as 
evidence, where an old lady lost her 


all by tailing to leave attached to he; 
German bonds the coupons, when 
she presented her claim against Ger- 
many under the Settlement of Wai 
Claims Act after the last war? 

Au contraire, are the self-serving 
declarations of officials and bureau- 
crats of the United States Govern 
ment admissible against a_ plaintiff 
under the Federal Tort 
Claims Act? Can there be, as against 
the United States, an examination 
before trial or its equivalent? Has 
any District Court jurisdiction under 
the Act, where it is proper or neces- 
sary to join a Cabinet officer or othe 


who sues 


public official, or does the old rule 
apply that all such actions must be 
brought in the District of Columbia? 
Then, too, there is this magnificent 
question, which arises in litigation 
already on its way to the Courts: 
Does a breach of trust, express o1 
constructive, such as arose, on the 
part of the United States, under the 
Settlement of the War Claims Act, 
as to unpaid holders of awards of the 
Mixed Claims Commission (United 
States and Germany) sound in tort 
under the new law as it does basically 
and philosophically? 


Is the Remedy Under the 

New Act Exclusive? 

Again: Is the remedy under this Act 
exclusive, despite its language, where 
the wrong sued for emanates from 
the operative effect of an Act of Con 
egress, or is there also a remedy in the 
Court of Claims under the Tuckei 
Act, despite the fact that the action 
originates ex delicto? When does the 
Statute of Limitations prescribed in 
the Federal Tort Claims Act begin 
to run, where the tort is, as it may 
be and is in some pending litigation, 
conversion and fraud? Does the doc- 
trine of res ipsa loquitur apply, un- 
der this new law, and to what extent 
does the settled substantive law of 
principal and agent apply to a de- 
fendant (the United States) with two 
million employees? Naturally, as in 
any initial legislation, covering so 
broad a field, the language of the 
new Act is inadequate, when it comes 
to its saving clauses and exceptions. 


1. Congressional Record, for September 12, 1940; 
pages 18207-18226. 
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Years of Litigation to Define 
Major Questions 


[here are major questions raised by 
the language of the Act which can be 
delimited and defined only after 
vears of litigation and judicial de- 
cision. What, in the sweeping lan- 
vuage of the Act, are the rights of a 
citizen in the United States Court 
sitting without a jury and with pow- 
er to adjudicate “any claim against 
the United States, for money only 

. on account of damages to or loss 
of property or on account of personal 
injury or death caused by the negli- 
gent or wrongful act or omission of 
any employee of the Government 
while acting within the scope of his 
office under circumstances where the 
United States if a private person 
would be liable to the claimant for 
such damage, loss or injury or death 
in accordance with the law of the 
place where the act or omission oc- 
curred” (Section 410, Public Law 601). 
If the distinguished Editor-in-Chief 
of the JOURNAL runs out of material 
in the next five or ten years, he will 
find plenty of “copy” in seeking to 
bring within accepted legal mean- 
ings this pregnant recital of the 
scope of the Federal Tort Claims 
\ct and the phrases used in connec- 
tion therewith or contained therein, 
such as ““common law tort” (are there 
others?) , “fiscal operations of the 
Treasury’, “regulation of the mone- 


‘ 


tary system”, “interference with con- 
tract rights’, “combatant activities 
of the military and naval forces”, 
“claims arising in a foreign coun- 
try”, ete. 

Some years ago the Chancellor of 
what then was Hungary, speaking in 
this country, said of the administra- 
tion of the law in gene ral: “I say we 
are trying. We are having great difh- 
culty, either not fully comprehend- 
ing what justice, equity and estab- 
lished law mean, or in shaping a 
course of public and private action 
in accord with them and the ideals 
Mutatis 
much the same may be said of the 


they express.” mutandis, 


new Federal Tort Claims Act. 
We shall better understand this 


new law, if we look back a few hun- 





dred years. For, as Matthew Arnold 
said: “The largest part of that history 
which we commonly call ancient is 
practically modern, as it describes 
society in a stage analogous to that 
which it now is, while, on the other 
hand, most of what is called modern 
is practically ancient, as it relates to 
a state of things that has passed 
away.” 

The maxim that “the King can do 
no wrong” has passed away. History 
is stubborn, yields slowly and pain- 
fully, as one is aware in looking over 
the scores of volumes of learned dis- 
sertations in the Congressional Li- 
brary on the subject of the divine 
right of kings, from which this max- 
im emanates. The implications of the 
abandonment of this doctrine in the 
United States and England are too 
great to deal with adequately within 
the confines of a monthly journal, 
however outstanding the writer may 
be, as is Professor Borchard, for the 
subject goes back a very long way. 

Shortly after James I came to the 
throne of England in 1603, he an- 
nounced that “the state of Monarchy 
is the supremest thing on earth”; 
and his royalist followers, while 
some of our ancestors were planning 
to make the great pilgrimage to 
Plymouth, agreed that “monarchs are 
divinely sanctioned to rule, deriving 
all authority from the Deity and 
none from the governed”. Consonant 
with this doctrine was the generally 
accepted view that the King was the 
fountain-head of all justice, and out 
of that grew what we now call Courts 
of Equity, as distinguished from 
Courts of Law, and a quite inde- 
pendent system of jurisprudence 
which put “the King’s conscience” 
above the law and gave rise to the 
great powers of what is today the 
highest judicial position in the 
world, the Lord Chancellorship of 
England. With these concepts of 
royal and indisputable power and 
righteousness, there developed the 
maxim that “the King can do no 
wrong.” 


How Far Has the United 
States Gone? 


And now we of the Bar and ow 
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austere and distinguished brethren 
on the bench must ask ourselves 
whether, in the Federal Tort Claims 
Act, the United States has gone, to 
the extent of its sovereignty, the full 
distance of agreeing to shed its im- 
perial robes, step down off its throne, 
and submit itself to the normal proc- 
esses of the administration of Anglo- 
Saxon justice? One would think that 
the framers of the Federal Tort 
Claims Act had never heard of the 
time when the throne of England 
called in its janitor, for such is the 
origin of the word Chancellor, and 
told him to lessen the hardships of 
the law courts and thus created 
equity jurisprudence. Law in its gen- 
eric sense, consists of more than ac- 
tions ex contractu and ex delicto. 
Does the Federal Tort Claims Act 
cover such cases, of which there are 
many, where the federal government, 
in its old and new sprung powers, 
has caused loss and ruin, but within 
the technical mandates of the law; or 
does the new statute mean what was 
pretty well said in the Illinois stat- 
ute, accepting its liability for wrong- 
doing to its citizens thirty years ago 
by establishing a Court of Claims 
with jurisdiction to hear all claims 
both legal and equitable “which the 
State as a sovereign commonwealth 
should in equity and good conscience 
discharge”? 

It is not a simple thing to activate 
accurately and justly this new Fed- 
eral Tort Claims Act and radiate 
its rationale to State and municipal 
government. It seems to me to need 
a John Marshall to construe and 
interpret it, with the sympathetic 
aid of a Bar that has not forgotten 
that ancient legal ethic of Anglo- 
Saxon jurisprudence, quoted by 
Gilbert in these words: 

But a Counsellor cannot have this 
or any other action (against his 
client) to obtain pecuniary Consid 
eration for his Advice; the Law of 
England concurring on this point 
with the Delicacy of the Roman Law, 
in not permitting a Price to be af- 
fixed to the performance of this hon 
orable Duty in which so many and 
arduous questions must arise, where 
the spontaneous Acknowledgment of 
the Client can alone be adequate. 
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Collectivism's Rising Tide: 


Lawyers Must Save ‘Freedom for People’ 


by Joseph C. O’Mahoney - 


® The 80th Congress is not yet one 
month old, but there have already 
been introduced in the two Houses 
thirty bills increasing the powers of 
the Government at Washington. 
These measures have been sponsored 
by members of both political parties, 
and are defended by their authors as 
absolutely essential in the public 
interest. 

One of these bills, iniroduced by 
a Republican Representative, would 


of the United States Senate 


establish the Office of Power Admin- 
istration. Another, introduced by a 
Democratic Representative, would 
establish a Water Pollution Advisory 
Board in the Federal Public Health 
Service. A Republican Senator intro- 
duced a bill to create a new Depart- 
ment of Peace. A Democratic Sen- 
ator introduced a bill to establish a 
Federal Transportation Authority 
as an independent agency. 

Some of these bills deal with mat- 










ters that are clearly National in scope. 
Others deal with matters that are 
purely local. All of them, if enacted, 
would make big government bigger. 
This is taking place within three 
months of a National election at 
which the people of the country, in 
unmistakable terms, let it be known 
that they wanted, not more govern- 
ment, but less. 

What is the explanation of this 
steady drift toward central govern- 






























® Plain speaking and grave concern for the future of our coun- 
try characterize Senator O'Mahoney's message to the lawyers 
of America. He sees a rising tide of collectivism, in the United 
States and in the rest of the world—not yet as ascendant here 
—with America as the last stronghold of the system of private 
enterprise under law-governed regulation of its abuses. Gov- 
ernment grown big and bureaus becoming absolute because 
judicial review is denied, business units grown large and inimi- 
cal to the projects of small amounts of venture capital, labor 
unions grown powerful and irresponsible because left free of 
the curbs to which business units are subjected—these he groups 
together as manifestations of a Marxian trend, which is revealed 
also in the thinking and the actions of some leaders in such 
aggregations of power. He has set his face like flint against 
all of these abuses and trends. Courts and legislatures which 
withhold the substance of judicial review of agency directives 
are looked on as aids to the totalitarian trend. 

Prepared and somewhat condensed from the manuscript of 
the Wyoming Senator's address before the New York State 
Bar Association on January 25, this article is a thoughtful and 
significant contribution to the philosophy respecting public 


regulation of private enterprise as well as the limitation of 
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arbitrariness in “big government’. Senator O'Mahoney has 
been long and actively interested in federal administrative 
operations, the control thereof, and particularly the preserva- 
tion of State and local government. He was an active member 
of the five-man subcommittee of the Senate Committee on the 
Judiciary which conducted the 1941 hearings on the Administra- 
tive Law bills growing out of the report of The Attorney Gen- 
eral's Committee on Administrative Procedure. World War Il 
interrupted and suspended that work. Senator O'Mahoney con- 
tinued his personal activities in the field. Writing in the August 
1943 issue of Forbes Magazine, he said: 

Policies are no longer being planned and carried out by the people or 

their representatives, but through Executive Order by employees of the 
stamps the whole 


Executive arm of the Government . . . Secrecy .. .- 


procedure . . . Executive orders have even set aside the Courts and the 


citizen's right of judicial appeal . . . These things . . . are dangerous 
because they are setting the pattern for our future. That is the pattern 
It is 


the road to National socialism where such arbitrary concentrated power 


of arbitrary power, the characteristic mark of totalitarianism .. . 


becomes the master of the people. 
During the following year he wrote a series of six articles for 
the Scripps-Howard newspapers on planned economy, pressure 
groups, States’ rights, private capital, “how to manage the 
managers in the public interest’, etc. As a member of the Sen- 
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which we so automatically call the 
American way of life. 

The American lawyer, with a great 
tradition of public service behind 
him, has an opportunity now to 
do for the people of the United 
States and the world what was done 
for the people in 1787 by the lawyers 
who made yp the majority of the 
convention which drew the Federal 
Constitution. Of the fifty-five dele- 
gates who attended that immortal 
session, thirty-four were lawyers. 
Ten of them had been judges, and 
they all went to Philadelphia not to 
serve the interests of groups or clas- 
ses, or even geographical sections. 
They went there in the interests of 
all. 

When these men drew the pre- 
amble of the Federal Constitution, 
they were not thinking in terms ol 
special groups or of class govern- 
ment. They were thinking in terms 
of the people as a whole. They were 
thinking of justice for people. They 
were thinking of “domestic tranquil- 
lity,” of “the common defense,” and 
of “the general welfare.” They 
sought to build a government that 
would, in their language, “secure the 
blessings of liberty to ourselves and 
to our posterity.” They were think- 
ing, therefore, of individuals. They 


ment, and what are we going to do answered by the people of the United were thinking of the men, women 


about it? These questions must be States if we are to preserve the system and children who at that time con- 








ate Committee on the Judiciary and an influential leader in the 
then Democratic majority in the Senate, he took an important 
part in the enactment of the Administrative Procedure Act. 
He has shown a continuing interest that this legislation shall 
accomplish fully its declared objectives, despite resistance by 
the agencies and bureaus it was designed to curb, and that the 
Act shall be strengthened as fast and as far as experience or 
agency attitude show the need. 

Senator O'Mahoney did not suggest specific measures to re- 
sist and defeat “the rising tide of collectivism” in our country. 
He submitted that task to American lawyers, the successors of 
those who devised the constitutional system of checks and bal- 
ances which the collectivist school of thought and action now 
endangers. He portrayed the crisis but did not point the means 
of overcoming it. Perhaps he meant in his present message to 
say only, with the old text: “Think on these things”. 

The basic problem seems to be that stated on pages 4-5 of 
our January issue. If it is sincerely desired to de-centralize ‘big 


Government” and restore powers and duties to the States and 


localities, a start must be made, insistently and earnestly, at 
every practicable point. If the private enterprise system is to 
be liberated to do its job for freedom and opportunity for our 
people, hampering controls must be taken down, not retained, 
still less increased. Open or covert advocates of a collectivist 
or regimented economy have much to gain from a continued 
paralysis and stifling of private enterprise, at the hands of 
Government agencies and labor organizations which have 
power without accountability. Taxes that throttle enterprise, 
controls that give enterprise no chance to get going, agencies 
that ham-string and harass with no right of the aggrieved to 
resort to the Courts for protection, unequal laws that bestow 
unbridled powers on favored “pressure groups” and operate 
punitively against citizens generally, Government spending that 
places insuperable burdens on future years and leave American 
politics at the mercy of an unneeded horde on Government 
payrolls—these are some of the obstacles which must be over- 
come by those who wish to resist and defeat “the rising tide 


of collectivism’ in America. 
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Collectivism’s Rising Tide 


stituted, and who in all the days to 
come would continue to constitute, 
the people of this great Nation. 

If we who are the lawyers of this 
generation, following in the footsteps 
of these, our great predecessors, are 
to preserve the ideal of government 
they cherished, we shall have to be- 
vin by re-dedicating ourselves to the 
vreat cause in which they served; 
namely, the cause of freedom for 
people. And our first task will be to 
determine why it has come about in 
our generation that the principles of 
popular government have been giv- 
ing way steadily to the principles of 
authoritarianism. 

I know of no nobler task to which 
the modern lawyer can dedicate him- 
self than this. The rising tide of 
collectivism threatens to engulf the 
whole world. It will engulf us here 
il we do not understand the cause 
and go immediately about the task 
of applying the remedy. 


A Challenge to the 
Modern Lawyer 


Centralism in government — has 
markedly increased in our time, not 
alone in the totalitarian states, but 
in countries like Great Britain and 
this, where people are still loyal to 
the principle of popular sovereignty. 
It was a British lawyer who several 
years ago wrote a great book on the 
development of administrative law 
under the title, The New Despot 
ism. He used the word “despotism” 
because he recognized that govern- 
ment bureaus tend to develop arbi- 
trary powers. The same theme was 
adopted here by a great American 
lawyer, who was also a member of 
the House of Representatives, in a 
which he called The 
Wonderland of Bureaucracy. Both 
ol these books were written long be- 
fore the New Deal, a fact which I 
casually mention in order that it 


volume 


may be clear that the development of 
centralism in the United States is 
not to be charged against any par- 
ticular party or individual. Admin- 
istrative bureaus in Government, 
more of which are being suggested 
even now by the members of the 80th 


Congress, like national labor unions, 
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are the result of the appearance ol 
national and international ‘business 
corporations. Indeed, it is not too 
much to say that the modern busi- 
ness corporation is the most signifi- 
cant single social institution of our 
time... 

Public comprehension of the na- 
ture of the modern corporation has 
been slowly taking form. As long 
1929, Herbert 
Hoover established a special research 
The 
chairman of that committee was the 
distinguished economist, Dr. Wesley 
C. Mitchell, under whose editorship 
a report was published during the 
closing year of President Hoover's 
administration. 


ago as President 


committee on social trends. 


One of the most significant chap- 
ters of this work was written by Dr. 
Charles E. Merriam, who compared 
the economic power of certain cor- 
porations with the economic power 
of states and cities, as measured by 
their revenues and the number of 
their employees. 

This chapter showed that in 1930 
New York City, which enjoyed the 
largest gross revenues of any political 
organization in the country except 
the federal government, actually had 
smaller gross annual receipts than 
the Pennsylvania Railroad System, 
General Motors, the Great Atlantic 
and Pacific Tea Company or the 
United States Steel Corporation. . . . 

In 1942 the State of New York had 
reached a higher rank in terms of 
revenue than the City of New York 
by about $6,000,000 ($720,306,000 
for the State as against $714,653,000 
for the City). Yet it was still out- 
ranked by corporate giants. ..The 
modern industrial corporation has 
become so great that it can match 
resources even with governments. . . . 


Creatures of Man and 
Creatures of God 


To think of such organizations as 
though they were individuals is a 
fundamental which 
stems much of the confusion that 
makes our age so turbulent. Al- 
though the modern industrial organ- 
ization is actually more like a gov- 
ernment than it is like an individual, 


error out of 


we treat it as though it were an in- 
dividual. We think of it as having 
the privileges and rights of an indi- 
vidual, whereas every lawyer knows 
that a corporation is a creature of 
man, while man is a creature of God. 
No corporation can come into ex- 
istence save by the permission of 
some government. But man makes 
the government which makes the 
corporation. 

Failure to comprehend this dis- 
tinction and to provide the rule of 
order by which the modern economic 
state shall be made, as the political 
state was made by our Federal Con- 
stitution, a servant of the people, has 
led directly to the appearance ol 
totalitarianism. 

When the business and _ political 
leaders of Europe failed to solve this, 
the greatest question of our time, and 
the people of Europe were unable 
to support themselves because they 
no longer had control of the eco- 
instrumentalities by which 
the modern world lives, they turned 


nomic 


relief. 
They listened to the false preaching 
of Lenin, Mussolini and Hitler, and 


to central government for 


gave to the political state arbitrary 
power over themselves as well as over 
the economic system, with the ap- 
palling results that were written in 
the blood of thirty-four million peo- 
ple from 1939 to 1945. 

Some of us act now as though 
World War II were like last year’s 
Army-Navy football game, a contest 
that is over and done with. We seem 
to cherish the fond hope that we can 
revert to some vague “normalcy” and 
go on about the business of living 
without coming to grips with the 
underlying cause of the modern cri- 
sis. This cause is the fact that we no 
longer are living in a world of indi- 
viduals, but in a world of organiza- 
tions, and that there can be no 
solution of our problem until we 
find a rule by which these economic 
organizations, whatever they are— 
corporations, trade associations, la- 
bor unions, organizations of con- 
sumers, pressure groups of every kind 
—may live together in understanding 
and mutual helpfulness for the bene- 
fit of all the people. 
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One of our mistakes has been the 
Hort to proceed by way of punish- 
ing abuses instead of encouraging 
the obvious good that proceeds from 
modern — industrial 
[here are abuses to be sure. There 
are corporate abuses and labor union 


organization. 


abuses. Racketeers in their time 
have sought to use both types of 
organization for narrow and selfish 
personal ends rather than for the 
public good. But these 
blotches upon the body of modern 


onomic organization, no one can 


despite 


doubt that both the corporation and 
ithe labor union have been produc- 
The 
modern world would be impossible 


iive of definite. social benefit. 
without them. 


Today's Need—A New 

Rule of Order 

It would be just as great an error to 
try to destroy the labor union as it 
would be to try to destroy the cor- 
poration. We can not go back to the 
time when our economic life was the 
product of the capital and labor of a 
few men under a system whereby the 
worker could talk personally with 
his employer, and both could move 
on to new geographic frontiers when 
dissatisfied with the conditions they 
were enduring. The frontiers of this 
generation are in the field of tech- 
nology and science, the great bless- 
ings of which can not possibly be de- 
veloped for mankind except through 
economic organization. It follows, 
therefore, that we have no alternative 
but to write a rule of responsibility 
for the new social institution which 


is the mark of our time, the organiza- 
otherwise, by 
which groups of men act together. If 


tion, corporate or 
we believe, as the lawyers who wrote 
the Federal Constitution believed, 
that the people are the source of all 
authority that may be exercised over 
them, then we can not possibly be 
willing to endure a condition by 
which a handful obtain the power to 
wield these modern agencies, and the 
masses are compelled to endure 
whatever conditions may be imposed 


upon them. 


Big Business, Big Labor, 
Big Government 

We must open our eyes to the fact 
that the large corporation, the na- 
tional labor union, and the Govern- 
ment administrative bureau, are all 
aspects of the same development. 
The large corporation was necessary 
because otherwise mankind could not 
use the great instruments invented 
by genius and discovered by science. 
The national labor union was neces- 
sary because otherwise the workers, 
who could no longer negotiate with 
the owners of the enterprises for 
which they labored, would have been 
unable to safeguard their just in- 
terests. The Government administra- 
tive bureau was necessary because, as 
economic 


the new organizations 


spread beyond local boundaries, 
crossing mountains and rivers and 
spanning the whole country, it was 
no longer possible for local govern- 
ing authority to regulate them in the 
public interest. 


Thus the powers of the city and 


Collectivism’s Rising Tide 





the State have been steadily diminish- 
ing, while the power of the central 
Government has been steadily ex- 
panding. As it expands, collectivism 
spreads from the economic sphere to 
the political sphere. We see it all 
around us. We see political collect- 
ivism stretching out to embrace all 
Europe. We see Socialism taking 
over the government of England. 
We see great industrial enterprises 
taken over by the government of 
Great Britain. We know that of all 
the great Nations of the world, only 
the United States still adheres to a 
belief in the capitalistic system. If it 
is to survive, then it follows that we 
in the United States must make it 
That, I think, is the task of 
the lawye1 


survive. 
the lawyer whose ftunc- 
tion has always been to make as well 
as to interpret the rule of social or- 
der. The lawyer fills our legislatures 
and our Congress, just as he filled 
the Constitutional Convention; and 
if the modern lawyer believes as his 
predecessor believed, that the peo- 
ple are the sovereign masters, then 
he will undertake now to help save 
the capitalist economy by helping to 
write the rule under which the man- 
agers of all modern economic organi- 
zations are made responsible to the 
people. 

Vhis rule can only be written by 
the Congress of the United States, 
which in the Federal Constitution 
was given explicit power to regulate 
all commerce among the States and 
with foreign nations in the interests 
of the whole people for whom that 
Constitution was written. 


The National Association of Legal Aid Organizations 


" The newly elected officers of the 
National Association of Legal Aid 
Organizations, which recently held its 
twenty-fourth annual meeting are: 
Honorary President, Honorable Fred- 
erick M. Vinson, Chief Justice of 
the United States; President, Murray 
Seasongood, of Cincinnati; Vice Pres- 
idents: Raynor M. Gardiner, Boston; 


Carl B. Rix, Milwaukee; Reginald 
H. Smith, 


Tweed, New York City; Treasurer: 


Boston, and Harrison 


Wayne Theophilus, Pittsburgh, 
Pennsylvania; Secretary, Emery A. 
Brownell, 25 Exchange Street, 
Rochester 4, New York; Executive 


Committee: Arthur Harvey, Albany; 


George Silverman, Cincinnati; Paul 


F. Irey, Denver, Colorado; Louis 
Miriani,, Detroit; John K. Rickles, 
Julia B. 
Milwaukee; George Scott Stewart, 
Philadelphia; Charles E. A. Knight, 
Richmond, Virginia; and Allan 


Fisher, Washington, D. C. 


Indianapolis; Dolan, 
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Dean Roscoe Pound 


To Retire from Teaching 


*® A host of friends throughout the 
United States and the world will 
receive with regret the announce- 
ment made by Harvard University 
that Professor Roscoe Pound, be- 
loved former Dean of the Harvard 
Law School, will retire from _ its 
faculty on June 30, with the title of 
Professor Emeritus. 


Work on the 
Frontiers of Knowledge 


His retirement will terminate 
thirty-six years of active service on 
the Harvard faculty, during which 
time he served as Story Professor of 
Law (1910-1913) , Carter Professor of 
Jurisprudence (1913-1917), Dean of 
the Law School (1916-1936), and 
University Professor (1936 to date) . 
In the latter position, Dean Pound 
was appointed to “work on the 
frontiers of knowledge” without re- 
gard to department lines. He lec- 
tured on the history and system of 
Anglo-Saxon law, on the Latin phi- 
losopher Lucretius, and on the sociol- 
ogy of law, and also conducted a 
legal seminar in jurisprudence. 

In honor of his seventy-sixth birth- 
day last October, learned friends of 
Dean Pound published in February 
a readable volume of Interpretations 
of Legal Philosophy: Essays in Honor 
of Roscoe Pound. It contains writ- 
ings by leading legal scholars in all 


234 American Bar Association Journal 


parts of the world, to form a com- 
memoration of the dean of them all. 
Former President Arthur T. Vander- 
bilt, of New Jersey, reviews this work 
appreciatively, in “Books for Law- 
yers” in this number. 

The cover portrait of our March 
issue in 1946 was of Pound, and the 
accompanying sketch (pages 133-134) 
was in expression of the world-wide 
esteem of lawyers and legal scholars, 
as well as of the public, whose inter- 
est in an improved administration 
of justice and in the maintenance 
of the rights of persons and property 
to protection and redress against 
arbitrary actions by governments or 
irresponsible aggregation of power 
in private hands he has defended 
so long and so often and at such 
sacrifice of leisure and risk of health. 
The bestowal of the American Bar 
Association Medal on him in 1940 
was in token of his innumerable 
services—many “conspicuous” and 
many unheralded and unchronicled 
—to American jurisprudence. 


A Notable Career 
of Teaching 


Without repeating here the enco- 
miums of our recent sketch we men- 
tion here that before coming to 
Harvard, Pound had taught law at 
the University of Nebraska, at North- 
western University, and at the Uni- 


versity of Chicago. He had served as 
Commissioner of Appeals of the Su- 
preme Court of Nebraska, and had 
become the Dean of Law at Nebraska 
University when he was 33. He was 
Director of the Botanical Survey of 
Nebraska from 1892 to 1903. Pound 
was born at Lincoln, Nebraska, on 
October 27, 1870, and was graduated 
from the University of Nebraska in 
1888 and from Harvard Law School 
in 1890. 

The affection and admiration of 
a grateful profession will go with 
him in his retirement, with the 
earnest hope that he may have many 
long years of enjoyment of leisure 
which he so richly earned and so con- 
stantly rejected. 


A Vivid Tribute to a 
Great American Juriconsult 


The Time Magazine, in its issue for 
February 24, had this to say of 
America’s beloved Roscoe Pound, en- 
titled “Man With A Memory”: 

“In his cluttered office in Harvard's 
Langdell Hall an old man wearing a 
green eyeshade was turning the pages 
of a new book. The old man looked 
liked a cross between Owen Wister 
and Rudyard Kipling. His name was 
Roscoe Pound. The book looked 
heavy. Its title: Interpretations of 
Modern Legal Philosophies: Esssays 
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Dean 
Roscoe Pound, doing his best not to 


in Honor of Roscoe Pound. 


io look too pleased, said, ‘A man is 
entitled to have his head swell a little 
over that.’ 

“The book had come just in time 
to cap a long career. Last week 
Roscoe Pound announced that after 
{8 years of teaching (37 at Harvard) , 
he would retire in June. He had 
stepped down as Dean of the Har- 
vard Law School in 1936 to become 
the first of the University’s ‘roving 
professors.’ Now, after eleven years 
of teaching whatever he liked, from 
sociology to Lucretius, he was about 
to give up that pleasant job too. 

“With his retirement, Harvard will 
lose not only a great teacher but one 
of the top U.S. authorities on juris- 
prudence. His admirers say that he 
has revolutionized the teaching of 
law; his detractors agree that he has 
but wish he hadn’t. He was the first 
to systematize what was only a vague 
stirring in men like Justice Oliver 
Wendell Holmes and German jurists: 
the theory that law must look to the 
world around it as well as to its 
odes. He did much to change the 
accent from fixed rules (analytical 
jurisprudence) to social needs (socio- 
logical jurisprudence) . 

“In Pound’s time, Harvard Law 
shifted from a school that mostly 
turned out private barristers and 
corporation lawyers with broad-A 
accents, to a training school for gov- 
ernment lawyers too. The growth of 
administrative law and the spread of 
governmental bureaus and commis- 
sions made plenty of jobs for this 
new kind of graduate. Pound hoped 
they would help write good laws; he 
was not a man who wanted courts 
to invade the functions of legislation. 
Only last week he cracked out pub- 
licly against ‘judges today [who] 
attempt to be statesmen and inter- 
pret laws without guidance by the 
intent of those who enacted them.’ 
His dictum: ‘Law must be stable, 
and yet it cannot stand still.’ 

“*The secret of my success,’ Roscoe 
Pound once wrote, ‘is my blame 
memory.’ As a boy in Lincoln, Neb. 
(he was the son of a local judge), 
he used to disrupt Sunday school 





ROSCOE 


classes by rattling off a chapter of 
the Bible after only one reading. 
After graduating from the University 
of Nebraska at 17, he studied and 
practiced law, found time to take a 
Ph.D. in botany and direct a botani- 
cal survey of Nebraska (there is a 
roscopoundia lichen). 

“His 20 years as dean were the 
Harvard Law School’s golden age. 
His faculty was famed: a volatile 
compound whose ingredients in- 
cluded the conservatism of the late 
Edward H. (“Bull”) Warren, the 
New Dealism of James Landis and 
the confused leftism of Felix Frank- 
furter. Harvard turned out squads of 
bright and earnest lawyers who wrote 
or administered much of the early 
New Deal legislation (among them: 
Thomas Corcoran, David Lilienthal, 
Dean Acheson). Its postgraduate 
courses were the best in the U.S. 


Roscoe Pound 





POUND 


Dean Pound’s standards were high; 
and his customary greeting to in- 
coming classes— ‘Gentlemen, take a 
good look at the persons seated on 
either side of you, for one of you 
will not be with us next year’—has 
become legend. 

“At 76, Pound still rises at 5:30, 
lumbers into his book-lined office 
promptly at 7. There he works with 
his nose almost touching the papers 
before him. His desk is piled so high 
with books that he and his secretary, 
mutually invisible, have to shout at 
each other. 

“Pound is retiring, but not stop- 
ping work: he is finishing another 
book on jurisprudence (his 17th), is 
busy on a plan to reorganize China’s 
judicial system for Chiang Kai-shek. 
Of his decision to stop teaching, he 
says: ‘It is best to retire before people 


, 


begin wondering why you don’t. 
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International Law: 


Plans Are Made to Aid Its Development 


® “Assistance to the progressive development and statement of international and 
veorld law'’ was declared by the unanimous Report to the House of Delegates on 
February 24, by the Committee for Peace and Law Through United Nations, to be 
“one of the most important, probably the most important, projects in which our 
Association has ever enlisted and could engage.” The Committee's Report, on which 
the House took action, stated further that “In the long run, the future of international 
and domestic law, of free republican institutions, of the lives we lead and the 
profession of which we are members, depends on the supremacy of law, justice and 
a juridical order. Unless law and adjudication can be put firmly in the place of 
force and aggression in the world, the American economy, our way of life, and 
our institutions of justice and constitutional government, cannot long survive the 
regimentation and mobilization of our country for constant readiness to withstand 
totalitarian inroads and aggressions. In whatever American lawyers do to promote 
the supremacy of law in the world, we need have no higher motive than self-interest 
and self-preservation, for we are in fact laboring to defend and perpetuate the 


institutions and the independent profession which we cherish”. 


The unanimous Report of the Committee described the work and plans under way 
for the cooperation of the Canadian and American Bar Associations in rendering 
whatever assistance they can to The United Nations and its General Assembly in 
“the progressive development in international law and its codification”. The Com- 
mittees in charge for the two Associations have already begun their work. The House 
of Delegates on February 25 gave its unanimous approval and support to the 
submitted plans. 





national law and its codification, and 
having created a Committee to study, 
with the aid of the Secretary-General, 
and report as to the methods of carry- 
ing forward such work and of “en- 
listing the assistance of such national 
or international bodies as might aid 
in the attainment of this objective”, 
the American Bar Association respect- 

RESOoLveD, That the General Assem- fully expresses to the Committee of 
bly of The United Nations having the General Assembly the readiness 
implemented the obligation laid on and the purpose of this Association to 
it bv Article 18 (a) of the Charter to join with the Canadian Bar Associa- 
initiate studies and make recommen- tion in giving all desired assistance to 
the Committee; and 

RESOLVED FuRTHER, That the Ameri- 


® The House of Delegates at its mid- 
year meeting in Chicago on Febru- 
ary 25 adopted unanimously the fol- 
lowing Resolutions recommended by 
the unanimous Report of its Com- 
mittee on Peace and Law Through 
United Nations: 


dations for the purpose of encouraging 
the progressive development of inter- 


236 American Bar Association Journal 


can Bar Association authorizes and 
instructs its Special Committee for 
Peace and Law Through United Na- 
tions, under the direction of the Presi- 
dent of the Association, to continue 
its cooperation with the Canadian Bar 
Association and other organizations in 
behalf of the statement and strength- 
ening of international law as rules to 
control and govern the rights and 
duties of Nations, their conduct, and 
their relationships: that the Section 
of International and Comparative 
Law shall take part and assist in the 
work so undertaken by this Associa- 
tion; and that the Association pledges 
to the same end the utilization and 
active help of its Sections and Com- 
mittees dealing with the various 
branches of the subject. 

The Association’s Committee re- 
ported to the House of Delegates 
that under the authority voted by 
the House last October (32 A.B.A.J. 
854), “the organizational plans for 
carrying forward the joint project 
of the Canadian and American Bar 
Associations were well under way, 
under the direction of their respec- 
tive Presidents and Committees, be- 
fore the General Assembly acted”. 
The Committee said that “the first 
task which will be undertaken will 
be a development, and then a formu- 
lation, of the principles and rules 
which should enter into a Declara- 
tion of the Rights and Duties of 
States. The principles and concepts 
to be derived from the Charter and 
the Judgment of the International 
Military Tribunal will be one of the 
considered questions; the General 
Assembly of The United Nations 
has so directed. A comprehensive and 
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workable definition of ‘aggression’, 
the architect, builder of wars, will be 
a primary task.” 


International Law Should 
Not Be Left to Specialists 


lhe Committee gave to the House 
the reasons for the procedures it has 
adopted for the tasks at hand. “The 
development and formulation of rec- 
ommendations for such a Declara- 
tion,” the Committee said, ‘‘could 
not be treated, in the representative 
organizations of lawyers of Canada 
and the United States, as a task for a 
few men or for specialists or acad- 
emicians only. If our contribution 
is to have its full worth and weight, 
it must be fashioned from the en- 
lightened and considered judgment 
of many lawyers, in all parts of the 
two countries, ascertained through 
the methods which the two Associa- 
tions have hitherto employed and 
have perfected from their experi- 
ence.” 

The Committee next outlined the 
procedures to be followed. 


In the United States, the role and 
the principles of international law are 
being presented at the Regional Meet- 
ings of Association members in various 
parts of the country. These are virtu- 
ally “local Assemblies” of Association 
members, leading up to the Assembly 
of the Annual Meeting. Opportu- 
nities for discussion and the offering 
of Resolutions, to be placed before 
the House of Delegates if approved, 
are afforded at each Regional Meeting. 

In addition, as is virtually necessary 
in dealing with such a subject, some 
twenty-five or more Regional Group 
Conferences will be convened through- 
out the United States, and five or six 
in Canada, for detailed study of speci- 
fic questions and principles upon 
specific documents and agenda. This 
is the method which was used so effec- 
tively by the two Associations, in 1944- 
45, to develop their joint recommen- 
dations as to the World Court and 
the Statute of the Court. The con- 
sensus obtained through such a series 
of conferences has far more signifi- 
cance than could be attached to the 
work of any one Committee or group. 
These Regional Group Conferences 
will start in March and will be spread 
over the intervening months until 
mid-summer. 

It is expected that arranged-for 
studies of specific subjects within the 
scope of the over-all project will go 


forward contemporaneously in the 
Section of International and Compara- 
tive Law and in various other Sections 
and Committees of the Association in 
their special fields. As soon as the 
results of the Regional Meetings, the 
Regional Group Conferences, and the 
above-stated studies, become available, 
it is planned that the definitive state- 
ment and draftsmanship shall be 
undertaken with the cooperation of 
the Section of International and Com- 
parative Law, under the supervision 
of the Reporter in charge of the work. 
At all stages, your Committee and the 
Reporter will have the active help 
and the financial assistance of the 
Carnegie Endowment for Peace, par- 
ticularly its Division for International 
Law, of which the Director is a mem- 
ber of your Committee. 


Details of the Organization 

of the Work 

The Committee reported that Regi- 
nald Heber Smith is in administra- 
tive charge of arranging for the 
Regional Group Conferences, the 
cooperation with the Canadian Bar 
Association, and other phases of the 
work as to international law. “Judge 
Manley O. Hudson will be the Re- 
porter, with Louis B. Sohn as Assist- 
ant Reporter,” the Report said. 
“They will attend and conduct all 
Regional Group Conferences in the 
United States and Canada. Wher- 
ever practicable, a member of your 
Committee will attend each Regional 
Group Conference. 

“Responsibility for determining 
and reporting to the House the re- 
sults of the work at appropriate 
stages will be undertaken by your 
Committee. Its sub-committee for 
this purpose is Judge Orie L. Phil- 
lips, George A. Finch, and Reginald 
Heber Smith. Other members of your 
Committee are assigned to other 
phases of its work.” 


Cooperation With Other 
Organizations May Follow 


The Committee reported to the 
House that “Although the immedi- 
ate arrangements are for the coopera- 
tion of the Canadian and American 
Bar Associations, the President of 
our Association is of the opinion, 
shared by your Committee, that the 
initial project will at appropriate 
stages be broadened by working with 


International Law 
















other National and international or- 
ganizations of lawyers and _ legal 
scholars, whose participation the 
General Assembly has sought to bring 
about. The relationships of our Asso- 
ciation to other professional and 
learned organizations, in our coun- 
try, in the Americas, and in the 
world, are already such as to facilitate 
such a cooperation”. 

In this connection, the Committee 
said that before the Academy of In- 
ternational and Comparative Law, of 
which George A. Finch of the Asso- 
ciation’s Committee is the Director, 
convened Cuba, this 
month, President Rix of our Asso- 
ciation explained to the assembled 
legal scholars the work which the 
two great Bar Associations of North 
America have undertaken, and then 
declared: 


in Havana, 


That the work which we have 
started will embrace the efforts of 
lawyers of other countries is evident, 
for work such as this must of necessity 
be all-embracing. We hope that dur- 
ing our stay here we may have the 
opportunity of discussing this work 
with lawyers in attendance from many 
countries. 

Ways will be found, through our 
discussions, for active participation by 
the Academy in the research and dis- 
cussion by the scholars of your Acad- 
emy and for their consideration at 
your meetings of drafts and memo- 
randa as they are completed. It is mani- 
fest that a tremendous task such as is 
now being undertaken will require 
the effort of many students of inter- 
national law. Only if the submitted 
result is the product of many minds 
will it represent a true cross-section 
of an advised and educated opinion. 
Only through suth advised opinion 
can the power of united action be 
brought to bear in many Nations to 
secure the adoption of principles of 
international law by treaties or con- 
ventions, for the guidance of the Na- 
tions, the World Court, and the 
Assembly and Security Council of The 
United Nations. 

The Nations of the Western Hemi- 
sphere share a fateful destiny for the 
peace and wellbeing of the world. If 
we are to live by international law, 
it must be made a byword and not 
kept as the property of experts. Popu- 
lar support for international law must 
be built up through lawyers and 
through them by the public generally. 
Only an advised public opinion will 
provide the support in all Nations for 
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International Law 


the enduring principles. of peace 
through international law. Work such 
as you are undertaking here is a cor- 
nerstone of the structure of peace. 


Non-Governmental Organizations 
Should Take the Lead 


I'he Committee’s Report stated re- 
alistically the conditions which call 
for active leadership and participa- 
tion, on the part of the learned and 
professional organizations of all 
lands, in behalf of international law. 
“None of us would be keen or objec- 
tive in his observations,” said the 
Committee, “if he did not realize 
that at the present time there ap- 
pears to be no active or inspirited in- 
terest, in many of the chancellories of 
the Nations, for proceeding with the 
progressive development and codifi- 
cation of international law. The Gen- 
eral Assembly of The United Na- 
tions has implemented the hard-won 
of the Charter, but the 
spark of enthusiasm which flamed 


mandate 


in the General Assembly seems to 
have no counterpart in many of the 


® Supplementing what our Associa- 
tion has been trying to organize 
and do through its newly created 
Committee on the Judiciary, Sen- 
ator Alexander Wiley, of Wisconsin, 
Chairman of Com- 
mittee on the Judiciary, to which are 
referred all nominations for federal 
judicial office, has asked all State Bar 
organizations throughout the United 
States to assist his Committee by re- 
porting to him as to the qualifica- 
tions of persons nominated for such 
offices by The President of the 
United States. 


the Senate’s 


Chairman Wiley’s letter to the 
President of each State Bar Associa- 
tion was as follows: 


“I am writing to ask a favor of you 
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We should be 
false to reality if we did not see that 
the leaders of present governments 
are engrossed in issues which are 
acute at the political levels. They are 
not motivated to refer legal disputes 
to the World Court, to put law in 
the place of debate and negotiation, 
or to take steps to develop interna- 
tional law as an untried means of 


home governments. 


peace and security.” 


Lawyers Should Speak Out 
and Work for the Rule of Law 


In closing this phase of its unani- 
mous Report, the Committee urged 
that the lawyers of North America 
give to the project their whole-heart- 
ed support, in their Bar Associations 
and their home communities. The 
Committee said: 

Time and again, during the acri- 
mony of debates and “vetoes” in the 
Security Council, thoughtful men and 
women of many lands have longed 
for strong, clear voices raised in behalf 
of the role of law and the World 
Court. With their inability to agree 
on the bases of peace treaties and 


Federal Judicial Nominees: 


and your organization. May I ask if 
you will assume the responsibility of 
reporting to me as Chairman of the 
Senate Judiciary Committee in rela- 
tion to the character, the judicial 
ability, the temperament, and the 
political philosophy (irrespective of 
party) of federal judiciary nominees 
from your State. Perhaps you have 
noticed in the newspapers that I have 
taken the position that all nomina- 
tions which come to my Committee 
for federal offices should be thor- 
oughly screened. I know of no better 
way to accomplish that than to ask 
the Bar of each State to report on 
The President’s nominees. 


“Too often in the past men who 
were not qualified from either the 


even on the means of saving civiliza- 
tion from the atomic bomb, the Na- 
tions seem unready and hesitant to 
confront each other also in the still 
more difficult and delicate tasks of 
stating the rules of international law. 
At present, they turn to professional 
organizations and legal scholars to 
carry forward the banner which they 
do not themselves boldly advance. 

Sooner or later, in the opinion of 
your Committee, the peace-loving Na- 
tions will come to realize that the 
abiding hope for peace and justice 
is through strengthening and extend- 
ing the authority of law. Until then, 
the great objective rests with the Gen- 
eral Assembly, its Committee and the 
staff of the Secretary-General, and 
with the National and international 
organizations which have labored long 
in that field. In the present tense, the 
Canadian and American Bar Associa- 
tions have a great opportunity and a 
bounden duty, to develop the prin- 
ciples of international law and to rally 
public opinion in support of inter- 
national law, until crises have passed 
and governments are impelled to 
proceed. 


Further details of the work and 
plans will be given in our subsequent 
issues. 


State Bars Asked to Report on Qualifications 


standpoint of their character, their 
legal ability or other justified basis 
have been appointed to high office 
merely for political reasons; and the 
result has been to weaken the peo- 
ple’s respect of the federal judiciary. 

“In other matters affecting the Na- 
tional welfare and impinging on the 
U. S. Constitution and the basic laws 
of the land, I will always welcome 
the official expressions of your State 
Bar. 

“I feel that we lawyers must bear 
the responsibility which is inherent 
in our profession, to be constantly 
on guard and to assist our govern- 
ment to the maximum extent in 
helping to assure a continuation of 
our Constitutional system of checks 
and balances.” 
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Francis A. Garrecht: 


Senior Circuit Judge: 


® A native son of the State of Washing- 
ton is the subject of our cover portrait 
and the following sketch, for this ‘‘anni- 
versary month” of his appointment to the 
bench fourteen years ago. His career as 
a lawyer and jurist have made him a be- 
loved and respected personality of the 
West Coast. 

The extensive and diversified Ninth 
Circuit is made up of the federal judicial 
districts within the States of California, 
Oregon, Nevada, Washington, Idaho, 
Montana, Arizona, and the Territory of 
Hawaii. Its area comprises about 777,000 
square miles. 

The present members of the Court of 
Appeals for the Ninth Circuit are: 


William O. Douglas, Circuit Justice 

Francis A. Garrecht, Senior Circuit 
Judge 

William Denman 4 

Clifton Mathews 

Albert Lee Stephens 

William Healy 

Homer T. Bone 

William E. Orr 


There are thirty-one District Judges 


| Circuit Judges 





under its jurisdiction. 

In his seventy-seventh year, Judge Gar- 
recht is in age the eldest of the Senior 
Circuit Judges now on the bench. He is 
performing his duties robustly and with 
unabated acumen. Although he_ has 
served in the Court since March of 1933, 
following his appointment in his sixty- 
fourth year, he is the junior in length of 
service as Senior Circuit Judge, having 


become such on May 11, 1945. 


Ninth Circuit 


Sketch of Judge Garrecht 


® In June of 1945, Whitman Col- 
lege (in the State of Washington) 
honored one of its former students. 
The citation read: “FRANCIS ARTHUR 
GARRECHT, a Native son, eminent 
churchman, distinguished jurist, and 
honored public servant, for your con- 
spicuous record in a profession per- 
forming one of the highest functions 
in civilization, for your manifold 
services to your community, your 
State, and your Nation, for the in- 
spiration your career has provided 
for every aspiring public servant, 
Whitman College confers upon you 
the degree of Doctor of Civil Law.” 

The citation is an accurate portrait 
of the Senior Judge of the Ninth 
Federal Circuit. Whether his career 
is described in many words or few, 
it is all summed up in the phrase: 
Pro Deo et Patria. The motto il- 
lumines his many achievements. It 
portrays him in private life and 
public—as family man, and as leg- 
islator, attorney and judge. The re- 
sult is a career characterized by the 
happy blendings of justice and chari- 
ty, a profound sense of the dignity of 
law and a deep-seated love of his 
fellow man. It is the career of a 
lawyer to whom man-made laws are 
not irresponsible commands but in- 
strumentalities for the protection of 
God-given rights, the juridical em- 
bodiment of that natural justice 
which underlies every society of 
freemen. 

Francis Arthur Garrecht is a son 
of the Far West. He was born in 


Walla Walla, in the State of Wash- 
ington, on September 11, 1870. His 
parents were Daniel and Caroline 
Garrecht, both of whom had come to 
this country from their native Ger- 
many. Francis was one of three 
children. His childhood and youth 
were spent in his native town, under 
the benign influences of a fine family 
and of the wholesome unaffectedness 
of western community life. His edu- 
cation was received in Walla Walla, 
first at St. Patrick’s Academy, next 
at La Salle Institute, and finally at 
Whitman College, which counts 
among its alumni other distinguished 
members of the federal judiciary, 
including Mr. Justice William O. 
Douglas of the Supreme Court and 
District Judge James Alger Fee of 
the District of Oregon. 

Following his graduation, he 
studied law under the direction of 
two of the ablest lawyers in Walla 
Walla, George T. Thompson and 
Judge John Sharpstein. These 
studies were supplemented by practi- 
cal experience as deputy clerk in the 
local Superior Court, a position 
which he occupied from his twen- 
tieth to his twenty-fourth year. On 
his birthday in 1894, after a thorough 
examination by a board of three at- 
torneys appointed by the Court, he 
was admitted to the practice of law, 
by Judge Upton of the Superior 
Court. 

Four years later—on November 23, 
1898—he was married to Miss Frances 
T. Lyons of Walla Walla. The home 
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Francis A. Garrecht 





which they founded was to be 
blessed by five children and to be the 


central interest of his life. 


Practice of His Profession 
in Walla Walla 


The first twenty years of his profes- 
sional life were spent in private law 
practice in Walla Walla. It was a 
very successful practice, but im- 
portant engagements were not per- 
mitted to exclude undertakings, 
cheerfully accepted and successfully 
prosecuted, on behalf of the poor in 
both civil and criminal litigation. 
Especially devoted was he to justice 
for races which suffer discrimination 
even in America, and the result was 
that he soon became known as a 
ready friend in Court for all such 
litigants. 

Another characteristic which early 
manifested itself was his restlessness 
concerning social evils and his in- 
sistence upon the necessity of politi- 
cal reform and of legislation for the 
curbing of economic abuses. Before 
he had become twenty-one years old, 
he had begun writing articles against 
oppressive monopolies and the ex- 
ploitation of the laboring classes. 
For the elimination of such evils, he 
advocated participation in political 
life by those who were qualified— 
an admonition which he himself ob- 
served, with the result that from 1911 
to 1913 he served as representative 
from his district, and as minority 
leader, in the lower House of the 
Washington Legislature. 


His Talents Manifested 
in the State Legislature 


The talents which he manifested in 
the Legislature brought immediate 
recognition. The press accounts in- 
dicated that he soon was the peer of 
veteran meinbers of that assembly. 
This was true not only in his grasp 
of legislative problems, but in an- 
other respect in which he had early 
become an outstanding figure in his 
State; namely, his power of oratory. 
His talents in that respect were well 
described in a press dispatch of that 
day which reads: “Representative 
Francis A. Garrecht of Walla Walla 
County is easily a human torchlight 
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of the popular House, and whenevei 
to his feet something 
coruscating is certain to be demon- 
strated to the gallery, craning their 
necks over the edges of the railing in 
an eager effort to see the curly-haired 
orator, whose Ingersollian reference 
to ‘the voiceless silence of the dream- 
less dust’ has become a sort of cor- 
ridor classic.” Another news account 
of the day stated that “Mr. Garrecht 
has been in the limelight more or 
less continually since going to 
Olympia, and his original bright and 
witty sayings have been the talk of 
the whole State.” 

While in the Legislature he dis- 
played the same solicitude for the 
victims of race prejudice as he had in 
his practice in the Courts. This is 
indicated by a letter from an or- 
ganization of Negro citizens, to an- 
other such organization, regarding 
a bill which would have been of- 
fensive to members of their race. In 
the letter, the author said: “I have 
been authorized to write you and 
others to inform you of the work of 
your representative, the Hon. F. A. 
Garrecht of the 13th District, Walla 
Walla County. When the bill was 
up in the House for passage, this 
man without any solicitation from 
anyone save his conscience jumped 
into the breach and by his efforts 
consigned this measure to the scrap 
heap.” 


he rises 


Vigorous Service as 
United States Attorney 


Courage and talent of this kind 
naturally brought official recogni- 
tion. It came in 1913, with his ap- 
pointment as United States Attorney 
of the Eastern District of Washing- 
ton. And thus, after 43 years in his 
native Walla Walla, he and his fam- 
ily left that city for their new resi- 
dence in Spokane. 

For eight years Francis A. Garrecht 
served as United States Attorney. 
They were years in which he labored 
prodigiously by taking personal 
charge oi one important cause after 
another and pressing it through to 
final judgment, with the warm com- 
mendation of his superiors in Wash- 
ington. Among these cases were 


United States v. West Side Irrigation 
District, 230 Fed. 284, affirmed 246 
Fed. 212, the outcome of which re- 
sulted in the Government’s spending 
$8,000,000 in the Yakima Irrigation 
project; Northern Pacific Railway 
Co. v. Wismer, 230 Fed. 591, af- 
firmed 246 U. S. 283, in which the 
government successfully resisted the 
claims of the Northern Pacific Rail- 
way Company to 64,000 acres in the 
Spokane Indian Reservation; and 
some noted litigation which involved 
the rights of Indians under treaty 
to take fish from streams in the State 
of Washington. 

His conduct of the fishing cases 
resulted in an honor which has rare- 
ly been conferred by an Indian tribe 
upon a white man. In a ceremony 
colored by all the pomp of tribal 
ritual, the Yakima Indian nation 
elected him a tribal chief and gave 
him the name Chief Khe-ach-nee, 
which means “‘light of the morning,” 
because, as they said, like the dawn 
he had made them happy and had 
brought their treaty out from hiding 
and made it shine. 

In addition to civil litigation, he 
conducted a large number of crimi- 
nal prosecutions. His impartiality 
and courage were indicated by the 
fact that some of these cases consisted 
of prosecutions of prominent and 
influential persons for fraud. As a 
prosecutor he was very successful; 
but while he labored hard to bring 
men to justice, he was once heard 
to say that he was sorry for every 
man he convicted but one. He even 
responded to a condemned man’s 
request for a reconciliation by spend- 
ing an hour with him on the night 
before the execution. 


Private Practice and Public Service 

After eight years as United States 
Attorney, he returned to private 
practice, this time in Spokane, in 
partnership with E. P. Twohy. Mr. 
Garrecht helped to bring about the 
passage of the Co-operative Market- 
ing Law of the State of Washington, 
and prepared the articles of incor- 
poration for the Wheat Growers’ 
Associations of Washington, Oregon, 
Idaho and Montana. Besides being 
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the attorney for these Associations, 
he was counsel for the Inland Em- 
pire Dairy Producers’ Association. 
\ll these organizations are still 
functioning. 

But as in his earlier years, he did 
not permit the demands of practice 
to absorb all his interest. He con- 
tinued to take an active part in the 
political life of his State and of 
the Nation. He was a State Deino- 
cratic Committeeman, from Spokane 
County; he acted as attorney for the 
State Banking Department in 
Spokane liquidations; and he was 
legal adviser to Governor Clarence 
D. Martin during a legislative ses- 
sion. And in the National scene, he 
was a delegate to the Democratic 
National Convention of 1932. 

He had early taken interest in the 
work of the organized Bar. He be- 
came a member of the American 
sar Association in 1908. So today 


he ranks as one of our Senior 
Members. 

Appointment to the 

Circuit Court of Appeals 

His appointment to the Circuit 


Court of Appeals came on March 4, 
1933, when he was named by Presi- 
dent Roosevelt to succeed the late 
Judge Frank H. Rudkin. His ap- 
pointment was made on the day 
President Roosevelt took office. At 
the time Judge Garrecht ascended the 
bench, the Court for the Ninth Cir- 
cuit consisted of three members, the 
other two being the now retired 
Judge Curtis D. Wilbur (formerly 
Secretary of the Navy and also for- 
merly Chief Justice of the California 
Supreme Court) and the late Judge 
William H. Sawtelle. He became the 
Senior Circuit Judge in his Circuit 
on May I], 1945. 

In the fourteen years that he has 
been on the Court, Judge Garrecht 
has written approximately 500 opin- 
ions, including dissents. His opinions 
reflect a truly judicial temperament. 
They are calm but forceful. They 
are extremely thorough, even me- 
ticulous, in dealing explicitly with 
every relevant point and making 
abundantly clear all the reasoning 
which has led to his conclusion. In 








dealing with evidence or authorities, 
he does not rely upon compact sum- 
maries or bare citations but quotes 
the pertinent portions of the record 
or decisions, so that the opinion 
leaves nothing else to be referred to. 
From the standpoint of the reader, 
he observes another important canon: 
He has a style which is clear and 
is enlivened by happy phrases. In 
addition he tells a story and pre- 
serves interest. 

From his speeches and writings 
and his activities in the Democratic 
party, it is evident that he is in gen- 
eral sympathy with the social legis- 
lation which has characterized the 
past thirteen years. Indeed, such leg- 
islation was but the embodiment ol 
his own social philosophy, a philoso- 
phy which he had advocated from 
his youth. Yet having been placed 
upon the bench, his attitude toward 
cases arising under such legislation 
has been judicial in the strictest 
sense. He has upheld decisions of 
administrative bodies where he has 
found them just and proper, but he 
has with equal readiness stricken 
them down where he has found them 
partisan or unfair to employer or 
corporation or executive. Such de- 
tachment sheds credit upon our fed- 
eral judiciary, and it is a worthy 
tribute to Judge Garrecht that he 
has set such a splendid example. 

Another 
forth in his opinions is his expert- 
ness in analyzing and marshalling 
the evidence, a quality which is 


quality which | stands 


doubtless due in large measure to 
his breadth of experience at the Bar. 
Over and over again, a decision of 
his has depended upon this ability 
to go to the core of a complex and 
confusing record and lay bare the 
decisive fact upon which the whole 
case turns. 


Comment on Some of 
His Notable Decisions 


As might be expected, he has par- 
ticipated in some notable cases. Ref- 
erence to a few of them may illus- 
trate, at least in part, the character 
of his convictions and the part he 
has played in the work of this high 
tribunal. 


Francis A. Garrecht 


A noted labor-law case in which 
he participated was National Labor 
Relations Board v. Mackay Radio & 
Telegraph Co., 87 F. (2d) 611 and 
92 F. (2d) 761 (on rehearing), which 
involved an order of the Labor Re- 
lations Board requiring the rein- 
statement of striking employees, with 
pay during the period of the strike. 
The majority of the Court denied 
the Board’s petition for an enforce- 
ment order, one of the judges in the 
first hearing holding that the Na- 
tional Labor Relations Act was un- 
constitutional. To this Judge Gar- 
recht wrote a vigorous dissenting 
opinion, saying: “The main opinion 
argues for absolute liberty to con- 
tract, but the irony of the situation 
is that under existing economic con- 
ditions such freedom as between mas- 
ter and worker is mostly mythical. 
The only liberty interfered with is 
the liberty of the strong to oppress 
the weak.” Judge Garrecht’s dissent 
was upheld by the Supreme Court, 
which reversed the Circuit Court's 
decision. (304 U.S. 333.) 

But, as indicated 
Garrecht could be equally critical of 


above, Judge 
any partisanship by the Labor Board. 
A case in point is National Labor 
Board vy. Pacific 
Stages, Inc., 99 F. (2d) 153, in which 


Relations Union 
he wrote the opinion which over- 
turned an order of the Board by 
which the Board had found that cer- 
tain employees had been discharged 
because of union activities. Regard- 
ing the findings of the Board, Judge 
Garrecht in his opinion said: “ 
the ordinary judicial approach to 
the consideration of evidence is 
abandoned and a novel method in- 
voked by which statements made by 
dissatisfied employees upon their ex- 
amination in chief are quoted to 
support some of the findings of the 
Board, although, in specific in- 
stances, this evidence was modified 
or eliminated by admissions made on 
cross-examination. On the _ other 
hand, testimony of Company offi- 
cials which disputed the charges, 
even where apparently corroborat- 
ed, was invariably disregarded wher- 
ever there was a conflict in the 
evidence.” 
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Another case of importance and 
prominence was Pacific Gas & Elec- 
Securities and Ex- 
(2d) 378. 
[he question was whether Pacific 


tric Company v. 


change Commission, 127 F. 
Gas & Electric Company was a sub- 
North 
pany, which held 17.71 per cent of 


sidiary of American Com- 
its stock. The statute provided that 
a subsidiary was a company 10 pei 
cent of whose stock was held or con- 
trolled by another company, called 
a holding company; but it gave au- 
thority to the Commission neverthe- 
less to declare it not to be a sub- 


sidiary under certain conditions, 
chiefly consisting of lack of contro’. 
The Commission declined so to de- 
clare in the case of the Pacific Gas & 
Electric Company; and the Circuit 
Court upheld its decision, with Judge 
Garrecht dissenting. Judge Garrecht 
was very critical of the Commission’s 
findings, saying that “To reach the 
conclusion arrived at by the Com- 
mission every circumstance is viewed 
with a hostile eye and every instance 
tortured into some semblance of sin- 
ister purpose,” and that “there are 
instances where the Commis- 
sion very frankly has interpreted the 
testimony of the witnesses contrary 
to their evidence.””! 
Another noted case in which he 
participated was that of Gillons v. 
Shell Oil Co. of 


(2d) 600, a suit for alleged patent in- 


California, 86 F. 
fringement. Judge Garrecht wrote 
the opinion of the Court which held 
that the action was barred by laches. 
The opinion is one referred to by 
patent attorneys as a leading case on 
laches in respect of a claim of in- 
fringement. In his opinion, Judge 
Garrecht made a characteristic reply 
to a point raised in appellants’ brief. 
In their brief, appellants stated: 
“We have never found any decision 
or opinion by any Court holding 
that a plaintiff without knowledge 
or proof but possessed merely of a 
hope or suspicion that he has a cause 
of action must file his cause or be 
guilty of laches merely because he 
may acquire the right of discovery 
after filing suit.” (Italics the Court’s.) 
To this argument Judge Garrecht 
replied: “Applying, as we must, the 
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foregoing observation to the instant 
case, we find the somewhat surpris- 
ing suggestion that patent holders 
might ‘hope’ that their patent was 
being infringed!” 


His Solicitude for Fairness 
in the Judicial Process 


While he had been a zealous prose- 
cutor, especially of fraud, Judge Gar- 
recht has always been very solicitous 
of fairness in judicial process. Ac- 
cordingly, in Williams vy. United 
States, 93 F. (2d) 685, he reversed a 
conviction in a mail fraud case, on 
the ground of interference by the 
trial Court in the examination of 
witnesses. He held that by his con- 
duct “the learned trial Court passed 
beyond the immemorial limits set 
down for Anglo-American tribunals” 
and that the prejudice was not re- 
moved by the fact that the conduct 
was unintentional. 

He wrote the opinions in the con- 
spiracy case of Craig v. United States, 
81 F. 
fraud case of Coplin v. United States, 
88 F. 


(2d) 816 and the securities 


2d) 652, both of them being 
good examples of his meticulous 
His 
reply to a point raised in the Craig 


handling of evidentiary issues. 


case is characteristic. Appellant con- 
that the 
have alleged the conspiracy in more 


tended indictment should 
specific terms. In reply to this, Judge 
Garrecht wrote: “The details of a 
conspiracy are worked out and un- 
folded during its course. It would be 
holding a pleader to an inordinate 
degree of exactitude to compel him 
to allege each step with mathemati- 
cal accuracy; for, when a plan is 
hatched, the conspirators theinselves 
do not foresee all its ramifications. 
In the words of Ilago— 

"Tis here, but yet confused: 

Knavery’s plain face is never seen 

till used.” 


His Decision as to Indian 
Rights at Palm Springs 


The most recent opinion by Judge 
Garrecht which has attracted wide- 
spread attention is in the case of 
United States v. Lee Arenas, handed 


down last December 12. On the day 
the decision was rendered, headlines 
in the San Francisco press read: 
“Palm Springs Awarded to Indians 
by U.S. Court.””, What the Court ac- 
tually held was that Arenas, an In- 
dian of Palm Springs, California, 
“allotment trust 
patent” to ninety-four acres of land 
in and around that fashionable re- 


was entitled to an 


sort. The decision was a culmination 
of an eight-years’ legal battle involv- 
ing Arenas and some of his fellow 
tribesmen who, over the objection of 
many of the white residents of the 
resort, had been striving to obtain 
grants to terrain 
held in communal ownership by the 
entire Palm Springs band. 
Referring to the arguments of 
“prominent white residents” of Palm 
Springs urging the sale of the In- 
dians’ lands, Judge Garrecht said: 


individual now 


“The arguments ... had no connec- 
tion, for the most part, with the wel- 
fare of the Indians, but, unmistaka- 
bly savored of the counting house.” 
And regarding delay by the Govern- 
ment in acting on the tribesmen’s 
claims, his opinion stated: “The 
Great White Father should place his 
dealings with his underprivileged 
wards upon a higher plane than 
that which has marked the conduct 
of the department in the instant 
case. 

On the bench, Judge Garrecht is 
attentive, patient and composed. He 
He be- 
lieves that counsel can be most help- 
ful to the Court if permitted to pre- 
sent his argument in his own way. 
When counsel is through, he some- 
times asks a question or two, but he 


does not interrupt much. 


does not cross-examine. He believes 
that if an attorney is prepared there 
is seldom need to ask him questions; 
and if not, little help can be ex- 
pected from him, especially on the 
spur of the moment. Judge Garrecht 
is kindly; he does not censure or 
strive for victory over counsel. He is 
especially patient with well’ mean- 


ing but inexperienced attorneys. 





1. On rehearing, this case was again decided 
in favor of the Commission, this time because 
of an equally divided Court, Judge Garrecht re- 
peating his dissent. The ultimate result was af- 
firmance by the Supreme Court because of an 
equal division in that Court. 
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While he has the firmness requisite 
for a chief judge, he presides over 
the Court with unfailing courtesy 
and kindness to his colleagues on the 
bench and to the clerks and staff. 
By personality and by wisdom, as 
well as by seniority in service, he is 
the leader of his Court, a kindly but 
potent influence for unity and for 
thoroughness in the study. He is the 
“captain of the team”, and his team- 
work is without assertion of self. 
Members of the Bar of the Ninth 
Circuit, and others who have occa- 
sion to appear before that Court, re- 
call most pleasantly another member 
of its “team”, in addition to its 
judges. Paul P. O’Brien, the be- 
loved Clerk of the Court, is a noted 
figure in its work and in the rela- 
tionship of the profession to it. He 
has held his present post for many 
years, and is the author of the Manu- 
al of Federal Appellate Procedure, 
which is widely regarded as a useful 
work on the subject. A few years ago, 
the San Francisco Bar Association 
gave a dinner to Mr. O’Brien, at 
which leading members of the bench 
and Bar paid him sincere and glow- 
ing tributes. The Court and its Se- 
nior Circuit Judge have regarded 
themselves as fortunate in having 
such an adjutant in the administra- 
Court 


tive work of the and the 


Clerk’s office. 


Citations for 
Academic Honors 


In addition to the Whitman College 
degree, Judge Garrecht has received 
other academic honors. Among these 
were the DeSmet medal from Gon- 
zaga University in Spokane, for out- 
standing service to Church and State, 
and the degree of Doctor of Laws 





from the University of San Francisco. 

The citation issued in connection 
with the latter degree stated: “David 
the Psalmist in vision heard God say 
to the judges of Israel: ‘Ye are gods, 
ye are the sons of the Most High’; 
and he set thus for all time the meas- 
ure of our appreciation of the just 
and upright judge. 
knowledge like a rising star that 
guides him into the presence of the 


. To follow 


eternal Law-giver, to bring his find- 
ings to the scrutiny of the divine jus- 
tice and find himself approved, to be 
like unto God in tempering justice 
with mercy—only such a man wears 
his judicial robes with honor. And 
because the University of San Fran- 
cisco has found a man with these 
ideals nobly exemplified in Francis 
Arthur Garrecht 
honor him.” 


it rejoices to 


Religion a Deep Part of His Life 


It is a significant fact that the honors 
conferred upon him all make refer- 
ence to the part religion has played 
in his life. For he is a man of deep 
religious faith and principle. And 
what is more, his religion is not mere 
doctrine, but a living thing. As one 
close to him has described him: “He 
is a practicing Christian”. He is a 
Catholic who has served his Church 
in many ways, not the least of which 
has been the realization in his own 
life of the Christian precepts. 

His philosophy in this respect is 
indicated in a press interview on a 
visit to his old home in Spokane in 
1942, wherein he said: ‘““The darkest 
feature of the world is the fact that 
we bring on our own troubles in try- 
ing to get rid of God. Our Govern- 
ment is unique in that it was found- 
ed on the recognition of God. That 


Francis A. Garrecht 


is why, today, countless millions are 
looking to us.” 


Judge Garrecht’s Philosophy of Law 


His philosophy of law is in harmony 
with these convictions. Law, to him, 
is not mere fact. It is not simply a 
regulation backed by 
It has a relation to morals. It 


man-made 
force. 
involves “ought” as well as “is”. It 
deals with men, who are spiritual be- 
ings; and therefore it must respect 
the dignity of human personality. In 
his speeches and writings there is fre- 
quent reference to those funda- 
mental principles which are essen- 
tial to the security of personal rights. 
The Preamble to the Declaration of 
Independence is for him perenni- 
ally true. And he cites with confi- 
dence those passages of Washington's 
Farewell Address in which our first 
President made it clear that without 
adherence to the basic principles of 
religion and morality, no Nation can 
endure. 

His work keeps him chiefly in San 
Francisco where, since the death of 
his devoted wife two years ago, he is 
consoled by the companionship of 
his two lovely daughters. He makes 
frequent trips to Spokane, which is 
still his home. On such trips, he is 
the recipient of many calls from for- 
mer clients, and often included 
among these are the humble Indian, 
Negro and Chinese, for whom he 
stood in their hour of need. 

While he is past threescore and 
ten, like many another able judge he 
still exercises his faculties with un- 
diminished alertness and _ vigor. 
What he has done he has done well. 
But the past possesses no lodestar. 
While the day lasts, then a man 
works. The night is still far off, and 
only when the night comes a man 


may rest. 
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"Portal-To-Portal” Pay: 


Can Employers Recoup Retroactive Payments? 


by Benjamin H. Long *+ of the Michigan Bar 


® Probably no questions of commingled law and public policy 
have come to the fore so rapidly and aroused so general public 
interest and controversy, as have those involved in the ‘‘portal- 
to-portal” pay suits based on the decision of the Supreme Court 
in the Mt. Clemens Pottery Company case. This has afforded 
another instance of the fact, characteristic under the American 
system, that legal questions affecting the rights of great num- 
bers of people and having vast effects on the Nation's econ- 
omy, are often determined in lawsuits between private litigants, 
with no representation or presentation of the large public 
interests fundamentally involved. 

At the time this was written, the Mt. Clemens case had been 
heard further for fact-finding, by the District Judge who heard 
it in first instance. The Department of Justice asked him to dis- 
miss the workers’ claims outright, and, upon its application au- 
thorized by the President of the United States, has been allowed 
to intervene as a party, for the avowed purpose of carrying the 
case again before the Supreme Court. The decision of Judge 
Picard, analyzed in “Courts, Departments and Agencies’ in 
this issue, seems not to have settled the law, or the facts, 
as to “portal-to-portal” suits generally. Legislation to limit or 
bar “portal-to-portal’ suits or to declare more explicitly the in- 
tent of the Congress as to the “workweek'’ and “‘overtime’’, is 
in course of hearing before Committees of the Congress, with 
questions raised as to its validity. Meanwhile, other suits that 
have been brought, for amounts estimated to total more than 
five billion dollars, have been held in abeyance. Small em- 
ployers as well as large, in practically all parts of the United 
States, have been confronted with such suits. The Court's ruling 
that suits under the Wage and Hour Act for uncompensated 
overtime cannot be settled or compromised, has added to the 
complexities. 

With every desire to give to our readers material which will 
be helpful to them on legal questions of such importance, the 
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Board of Editors has not found it practicable, as to either the 
decisional law or the bases for present legislation. The develop- 
ments are so rapid and seem so uncertain that such an article 
might become virtually obsolete, between the time of its prep- 
aration and its delivery to our readers. Moreover, the develop- 
ments and the views of opposing counsel have been extensively 
reported in the daily press and followed closely by interested 
lawyers. 

The subject of the recoupment, from the Government or 
other sources, of such “portal-to-portal” claims as may finally 
be allowed and sustained, has not had like exposition in the 
newspapers. Perhaps because of its complexity it has not been 
adapted to comprehensive and dependable presentation in the 
press. The following article deals with considerations which 
many lawyers need currently to take into account. A substantial 
change in the legal situation affecting its components is be- 
lieved to be unlikely, before this article comes to our readers. 

Benjamin H. Long was born in 1906 in Logansport, Indiana, 
where his father was a lawyer until his death in 1940. After 
being graduated from Indiana University (1926) and Harvard 
Law School (1929), he came to Detroit, and became associated 
with the firm of Dykema, Jones and Wheat, of which he has 
been a member since 1938. He has been a member of our 
Association since 1934, and is a member of the State Bar of 
Michigan, the Detroit Bar Association, the American Judicature 
Society and the Judge Advocates’ Association. 

As qualifications for his present article, he has had a varied 
experience in the legal aspects of war procurement. As an 
officer in the Army of the United States during World War Il, 
he served successively as a field Litigation Officer, as Assistant 
to the General Counsel of the War Contracts Price Adjustment 
Board, and as a Member of the War Department Board of 
Contract Appeals, in the office of the Under Secretary of War. 
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BENJAMIN H. LONG 


# The “portal-to-portal” claims in- 
spired by the Mt. Clemens Pot- 
tery Company case are claims 
for additional wages for work al- 
leged to have been performed but 
not paid for during past years. Wages 
are basic costs of production. If the 
claims had been established at the 
time the services were performed, 
they would (a) have been taken into 
account in determining the em- 
ployer’s contract prices under fixed- 
price contracts for goods and serv- 
ices; (b) have been repaid to the em- 
ployer as reimbursable items under 
cost-plus-a-fixed-fee contracts; (Cc) 
have been deducted as allowable 
items of cost in renegotiation settle- 
ments, where they related to war 
business; and (d) have been allowed 
as deductions from gross income in 
determining federal income and ex- 
cess-profits taxes. In large part the 
claims cover the war period and re- 
late to war production. If established 
then, the burden would have been 
carried—with the other financial 
burdens of the immense war effort— 
by the federal Government and ulti- 
mately by the taxpayers. 

Whether, and to what extent, the 
burden will now be so carried is a 
legal question of first importance to 
all companies facing these claims. It 
may be said at the outset that no 
broad answer, of universal applica- 
tion, can be given. Mr. Justice 
Holmes’ dictum that “general prop- 
ositions do not decide concrete 


cases”! is nowhere more applicable 
than here. But a short outline of the 
legal issues, with an indication of the 
basic principles involved and the 
chief areas of legal uncertainty, may 
be of assistance to attorneys in con- 
sidering the problems faced by indi- 
vidual concerns. 


Statutory Nature 
of ‘Portal Pay’ Claims 


The legal nature of the claims should 
first be stated. They are principally 
for unpaid overtime compensation, 
together with liquidated damages, 
under the provisions of the Fair 
Labor Standards Act of 1938 (52 
Stat. 1060, 29 U.S.C. Sec. 201, et seq). 
This statute provides that “No em- 
ployer shall . . . employ any of his 
employees who is engaged in com- 
merce or in the production of goods 
for commerce . . . for a workweek 
longer than forty hours . . . unless 
such employee receives compensation 
for his employment in excess of the 
hours . . . specified at a rate of not 
less than one and one-half times the 
regular rate at which he is employed.” 
(Section 7). The forty-hour require- 
ment was forty-four hours until Octo- 
ber of 1939, and forty-two hours until 
October of 1940. The Act further pro- 
vides that “any employer who vio- 
lates the provisions of Section . 
7... Shall be liable to the employee 
or employees affected in the amount 
of .. . their unpaid overtime com- 
pensation ... and in an additional 
equal amount as liquidated dam- 
ages.” (Section 16). The statute 
does not define “workweek.” 

In Anderson v. Mt. Clemens Pot- 
tery Company, 90 L. ed. 1114, 66 
Sup. Ct. 1187 (June 10, 1946), Mr. 
Justice Murphy, speaking for the 
Court, said that “the statutory work- 
week includes all time during which 
an employee is necessarily required 
to be on the employer’s premises, on 
duty or at a prescribed workplace.” 
There was evidence that this em- 
ployer required its employees to 
punch in, walk to their work 


benches, and perform preliminary 
duties, such as putting on work 
clothing, greasing and taping arms, 
preparing equipment for productive 








““Portal-to-Portal” Pay 


work, assembling and sharpening 
tools, turning on switches, and open- 
ing windows. The time spent in 
these activities must, the Court said, 
“be accorded appropriate compen- 
sation.” It was further stated (quot- 
ing an earlier ‘“portal-to-portal” 
case) that “physical or mental exer- 
tion (whether burdensome or not) 
controlled or required by the em- 
ployer and pursued necessarily and 
primarily for the benefit of the em- 
ployer and his business” must be in- 
cluded in the statutory workweek 
and compensated accordingly, “re- 
gardless of contrary custom or con- 
tract.” Justices Burton and Frank- 
furter dissented, and Justice Jack- 
son (absent at Nuremberg) did not 
participate in the decision. It is the 
variation of the above doctrine from 
custom and contract which is the 
source of the current controversies. 

For our purpose in this article, it 
should be kept in mind that in a 
legal sense these claims rest on the 
same basis as other claims for unpaid 
overtime compensation under the 
Fair Labor Standards Act; such as 
claims by employees wrongfully clas- 
sified as administrative or executive 
employees. Earlier payments of this 
nature may provide legal precedents 
for recoupment of “‘portal-to-portal” 
payments from the government or 
other sources. 


Remote Prospect of Recoupment 
Under ‘‘Fixed-Price’’ Contracts 


The possibility of recovery of “por- 
tal-to-portal” payments from the 
Government or other customers for 
whom “fixed-price” contracts have 
been performed is remote. Under 
“fixed-price” contracts, labor costs 
are the responsibility of the con- 
tractor; while estimated labor costs 
are undoubtedly taken into account 
in the negotiations leading to deter- 
mination of the price, such negotia- 
tions are merged in the contract. 
Variations between anticipated and 
actual labor costs have been the sub- 
ject of a number of claims before 
the Courts and before War and Navy 
Department Boards of Contract Ap- 





1. Lochner v. New York, 198 U.S. 45, 76 (1905). 
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peals. They have almost universally 
been denied. Only in cases where 
there appears some ground for appli- 
cation of the equitable doctrine of 
reformation of contracts for mutual 
mistake as to material facts, does any 
ground for relief appear. It is un- 
likely that this doctrine would give 
relief in “portal-to-portal” cases. 

During the war, applications for 
increases in contract prices by rea- 
son of unanticipated increases in 
labor costs were frequently presented 
under the First War Powers Act, 
1941, (55 Stat. 838; 50 U.S.C. App. 
Section 601, et seq.) and Presidential 
Executive Order No. 9001, which au- 
thorized modifications of contracts, 
without regard to other provisions of 
law, where such action “would fa- 
cilitate the prosecution of the war.” 
But after V-J Day the Executive de- 
partments took the position that 
such action could no longer be 
deemed to facilitate the prosecution 
of the war, under any circumstances. 
While the power still exists, it is not 
believed to present a substantial pos- 
sibility of recovery at the present 
time. 


Questions Under the War 
Contractors’ Relief Act 


In August of 1946, the Congress 
passed the War Contractors’ Relief 
Act (Public Law No. 79th 
Congress, Second Session; approved 
August 7, 1946.) This statute em- 
powers the Executive departments 
and agencies to pay claims of con- 
tractors and subcontractors for losses 
incurred between September 16, 1940, 
and August 14, 1945, in the perform- 
ance of war contracts and sub-con- 
tracts. The statute may be construed 
to provide relief in situations where, 
after payment of “portal-to-portal” 
claims, the operations of the em- 
ployer over the specified 1940-1945 
period resulted in a loss. 


657, 


A serious obstacle is, however, pre- 
sented by the requirement of the 
statute that claims shall be limited 
“to losses with respect to which a 
written request for relief was filed 
with such department or agency on 
or before August 14, 1945”, and by 
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the further requirement that claims 
under the statute must have been 
filed within six months after the 
approval of the Act; that is, before 
February 7, 1947. The requirement 
that requests for relief must have 
been filed before August 14, 1945, is 
believed to be a very inequitable 
feature of the law, and there is some 
chance that it will be amended to re- 
move this requirement, in which 
case the time for filing claims would 
probably be extended. It is possible, 
therefore, that in a few situations 
this statute may be availed of for the 
recoupment of losses resulting from 
“portal-to-portal” claims. 


Recovery Under Contract 
Termination Settlements 


Mention should also be made of the 
possibility of recovery of labor costs 
under contract termination settle- 
ments. Some “portal-to-portal” wage 
claims may relate to services attrib- 
utable to the terminated portion of 
war contracts, and as such they would 
be includable in termination settle- 
ments, under the termination pro- 
visions of government contracts or 
sub-contracts and under the Con- 
tract Settlement Act of 1944. The 
latter Act contains no limitation on 
the period within which such claims 
may be brought, except in cases 
where settlement findings or deter- 
minations have been made by Gov- 
ernment agencies. Completed ter- 
mination settlements may result in 
the barring of additional claims un- 
der the contracts; they are made 
“final and conclusive” by statute, 
though they may be reopened by 
mutual agreement.? The answer in 
any individual situation can be de- 
termined only after a study of the 
settlement documents. 


Recoupment Under ‘Cost-Plus- 
A-Fixed-Fee"’ Contracts 


Recoupment from the Government, 
or from prime contractors or higher- 
tier sub-contractors, under “‘cost- 
plus-a-fixed-fee” contracts, presents 
probably the best chance for recovery 
of “portal-to-portal” payments. This 
possibility was one of the bases of 


the Government’s motion for leave 
to file a brief as amicus curiae in the 
further proceedings before Federal 
District Judge Frank A. Picard in 
the Mt. Clemens Pottery case. 

Most Government  ‘‘cost-plus-a- 
fixed-fee” contracts and many “‘cost- 
plus-a-fixed-fee” sub-contracts incor- 
porate the provisions of Treasury 
Decision 5000, dated July 29, 1940, 
which was approved by the Secre- 
taries of War and of the Navy on 
August 2 and August 6, 1940, re- 
spectively. Labor costs are clearly 
reimbursable under T. D. 5000 where 
they are incurred in performing the 
contract or are “incident to and nec- 
essary for” its performance. Where 
the services for which the “portal-to- 
portal claims” are made can be re- 
lated to the performance of any 
specific “‘cost-plus-a-fixed-fee” 
tract or sub-contract, the amounts 
paid should be recoverable, from the 
Government or from the prime con- 
tractor or higher-tier sub-contractor. 
Even if considerable time has elapsed 
since the completion of the contract, 
it is unlikely that any applicable 
statute of limitations will have run, 
although this point should always 
be checked. The period of the stat- 
ute of limitations on contract claims 
against the Government is six years 
and commences to run at the time 
“the cause of action accrues.’’8 


con- 


In many situations it is possible 
that further claims under “‘cost-plus- 
a-fixed-fee’” contracts have been 
barred by settlement agreements en- 
tered into at the time of final settle- 
ment of those contracts. Final settle- 
ment arrangements should be stud- 
ied in each individual instance to 
determine whether this is the case. 
It should be noted also that in a few 
cases waivers of “cost-plus-a-fixed- 
fee” claims were exacted by the 
Government in connection § with 
renegotiation settlements. 

The comments made above as to 
the possibility of including “portal- 
to-portal” payments in termination 





2. Contract Settlement Act of 1944 (58 Stat. 
649, 41 U.S.C. Section 101 et seq.), Sections 6 
and 13. 

3. 36 Stat. 1139, as amended, 28 U.S.C. Sec- 
tion 262. 
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settlements of fixed-price contracts 
apply also to “cost-plus-a-fixed-fee” 
contracts. 

Renegotiation under the federal 
renegotiation statutes (Renegotia- 
tion Acts of 1942 and 1943)* covered 
the years 1942 to 1945, inclusive. A 
large portion of the “portal-to-por- 
tal” claims will involve services 
rendered during this period and will 
relate to renegotiable war business. 
In each case in which the employer 
made a renegotiation refund of “ex- 
cessive profits” under the Renegotia- 
tion Act, it may be assumed that the 
refund would have been reduced if 
the additional wage payments had 
been paid or established at the time 
of service, and that the reduction 
would have been approximately 
the amount of the “portal-to-portal” 
claims applicable to war production, 
subject of course to the standard 
tax credit adjustments. 


However, most employers will now 
find that their executed renegotia- 
tion agreements bar any adjustments 
for “‘portal-to-portal” payments for 
the renegotiation years. Practically 
all renegotiation payments were 
made pursuant to voluntary agree- 
ments, and a great majority of the 
cases have been closed. Renegotia- 
tion agreements are accorded an ex- 
ceptional degree of finality by the 
renegotiation statutes, which pro- 
vide: 

Any such agreement shall be [final 
and] conclusive according to its terms; 
and except upon a showing of fraud 
or malfeasance or a willful misrepre- 
sentation of a material fact, (A) such 
agreement shall not for the purposes 
of this section be reopened as to the 
matters agreed upon, and shall not be 
modified by any officer, employee, or 
agent of the United States, and (B) 
such agreement and any determina- 
tion made in accordance therewith 
shall not be annulled, modified, set 
aside, or disregarded in any suit, ac- 
tion, or proceeding.5 

This provision is paraphrased in the 
standard form of renegotiation 
agreement, and thus stands as a con- 
tractual commitment as well as a 
statutory prohibition.® 


Renegotiation settlements were 


occasionally reopened under First 


War Powers Act authority during 
the war; but, as stated above, this 
power is considered to be no longer 
available. 

Where there have been no agree- 
ments, and unilateral government 
determinations of excessive profits 
have been made which have not been 
appealed to the Tax Court or have 
been decided by the Tax Court on 
appeal, further claims by the em- 
ployer are probably barred by stat- 
ute.? 

In cases where renegotiation agree- 
ments have not been executed, or 
where unilateral determinations (re- 
sulting from failure to agree) are on 
appeal to the Tax Court, relief may 
be afforded under the recent ruling 
of the Treasury Department (Jan- 
uary 22, 1947) discussed later in 
this article in dealing with tax re- 
funds. Under the Renegotiation Act 
of 1943 and present renegotiation 
regulations, items of cost are attrib- 
uted to the renegotiation year in 
which they are allowable in the de- 
termination of taxable income under 
the Internal Revenue Code.* Under 
this Treasury ruling, “portal-to-por- 
tal” payments “necessitated by the 
decision in Anderson v. Mt. Clemens 
Pottery Co.” are to be allocated to 
the years in which the services were 
rendered, rather than years in which 
they are established and paid. AI- 
lowance as a renegotiation cost in 
open renegotiations would thus 
seem assured where the ruling ap- 
plies. 

If the Treasury ruling should be 
changed, or overruled by the Courts, 
and if the individual situation was 
one in which tax deductions would 
not be permitted for a renegotiation 
year, there would still be some chance 
that the deduction would be per- 
mitted in renegotiation. The rene- 
gotiation statute requires the allow- 
ance of cost items which are allowed 
as deductions for federal income tax 
purposes, but there is no converse 
requirement that only such deduc- 
tions shall be allowed. Present re- 
negotiation regulations recognize 
possible exceptions to the general 
rule that renegotiation cost allow- 
ances will follow income tax deduc- 


““Portal-to-Portal” Pay 


tions. Such exceptions, which must 
have the written approval of the 
Chairman of the War Contracts 
Price Adjustment Board, might pos- 
sibly be applied to retroactive “por- 
tal-to-portal” payments.® 


Deductibility for Federal Income 
and Excess-Profits Tax Purposes— 
Recovery of Taxes Paid 


“Portal-to-portal” wage payments are 
clearly deductible business expen- 
ses for federal income and excess- 
profits tax purposes. However, in 
view of the reduction in corporate 
income tax rates for 1946 and later 
years, the repeal of the excess-profits 
tax law for 1946 and later years, and 
the inapplicability of the excess- 
profits tax carry-back provisions to 
taxable years beginning after Decem- 
ber 31, 1946, most corporations will 
find a present deduction of much 
less value than a deduction for the 
year in which the service was 
rendered. 

In considering the possibility of 
deduction for prior years, it should 
first be noted that claims for refund 
of income and excess-profits taxes 
must be filed within three years after 
the return for the taxable year is 
filed.1° For corporations on a calen- 
dar year basis, claims for 1943 must 
thus have been filed before March 
15, 1947, and claims for 1944 before 
March 15, 1948, at the latest. In 
special situations, as where deficien- 
cies have been asserted or final de- 
termination otherwise held open for 
earlier years, deductions for earlier 
years may still be permissible. 


The Treasury's Ruling 
of January 22, 1947 
On January 22, 1947, the Treasury 
Department issued a ruling" pur- 
porting to settle all existing ques- 





4. 56 Stat. 245, as amended, 50 U.S.C. App. 
Section 1191. 

5. Renegotiation Acts of 1942 and 1943, Sec- 
tion 403 (c) (4). 

6. Renegotiation Regulations, Section 741.1. 

7. Renegotiction Act of 1943, Section 403 (c) 
(1), 403 {e). 

8. Renegotiation Act of 1943, Section 403 (a) 
(4) (b); Renegotiation Regulations, Section 381.4. 
9. Renegotiation Regulations, Section 381.6. 

10. Internal Revenue Code, Section 322. 
11. C.C.H. Standard Federal Tax Service (1947), 
Por. 33,141. 


March, 1947 © Vol. 33 247 











10 



























































‘‘Portal-to-Portal’’ Pay 







tions with respect to the proper 
year for deduction of these “portal- 
to-portal” payments, for income and 
excess-profits tax purposes. This rul- 
ing stated: 


After careful consideration, in view 
of the circumstances herein outlined, 
it is held, under the authority con- 
ferred in the last clause of the excerpt 
from section 43 hereinabove quoted, 
that taxpayers may be permitted to 
allocate the amounts of overtime pay 
and liquidated damages for prior tax- 
able years necessitated by the decision 
in Anderson v. Mt. Clemens Pottery 
Co., supra., to the year or years in 
which the services to which such pay- 
ments relate were rendered. For the 
purposes of this ruling, all suits which 
have been filed against employers and 
all answers or other pleadings thereto 
filed by employers may be regarded as 
directed to the ascertainment of the 
proper amount of overtime work to 
be compensated for rather than as a 
denial or contest of the fact of liabil- 
ity or the fundamental basis of com- 
putation. 

Section 43 of the Internal Revenue 
Code, quoted in the ruling, reads 
as follows: 

The deductions and credits (other 
than the corporation dividends paid 
credit provided in section 27) pro- 
vided for in this chapter [Chapter 1, 
Income Tax] shall be taken for the 
taxable year in which “paid or ac- 
crued” or “paid or incurred,” de- 
pendent upon the method of account- 
ing upon the basis of which the net 
income is computed, unless in order 
to clearly reflect the income the de- 
ductions or credits should be taken 
as of a different period. 


Questions Which Remain 
as to the Ruling 


In spite of the broad and positive 
character of the ruling doubts must 
be expressed as to its validity and 
permanence. It should be noted: 
(a) That the situation presented to 
the Treasury Department for ruling 
had special features which will not 
be found in most of the current 
“portal-to-portal” cases, and the rul- 
ing goes far beyond the situation 
presented; (b) That the ruling pur- 
ports to exercise administrative au- 
thority under Section 43 which was 
denied to the Treasury by Security 
Flour Mills Co. v. Commissioner, 
321 U.S. 281 (1944); (c) That the 
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statement that all suits and plead- 
ings “may be regarded” as directed 
to the ascertainment of the proper 
amount of the claim rather than as 
a denial or contest of liability would 
seem to be contrary to fact in many 
instances; (d) That the ruling ap- 
plies only to payments “necessitated 
by the decision” in the Mt. Clemens 
case, although many such payments 
will have a legal basis indistinguish- 
able, for federal income tax pur- 
poses, from the basis of other retro- 
active overtime payments under the 
Fair Labor Standards Act; and (e) 
That the ruling, read literally, ap- 
plies only to suits filed before Janu- 
ary 22, 1947, although no ground for 
distinction is seen between these and 
later suits. 

Prior to the ruling, the Treasury 
Department and the Courts had out- 
lined a general distinction between 
liabilities which had been denied or 
contested and liabilities which were 
simply undetermined in amount, 
and had made this distinction the 
test of deductibility..*2 The new 
Treasury ruling places all existing 
cases on the “undetermined amount” 
side of the line. No supporting rea- 
soning is advanced; it may have been 
felt that as the general basis for 
liability had been established by de- 
cision of the Nation’s highest Court, 
it was beyond contest. But in many 
cases an actual examination of the 
employer’s position with respect to 
the claims, in the light of the Court 
decisions cited, will probably lead 
counsel to exercise great caution in 
relying on this latest ruling. 

In the event of a reversal of the 
Treasury ruling, and in the few sit- 
uations to which it will not by its 
terms apply, determination of the 
proper year for deduction will re- 
quire individual study of the facts 
involved, in the light of the authori- 
ties above cited. 


Probable Treatment of Recoveries 
for Liquidated Damages 


The foregoing analysis deals with 
the claims as claims for compensa- 
tion for services as employees. The 
statute provides not only for the 


‘ 


payment of overtime, but for “an 


additional equal amount as liqui- 
dated damages.” It has several times 
been held by the Courts that these 
damage payments are more similar 
to contract claims than to penal 
awards.!3 It thus seems likely that 
they will be accorded the same treat- 
ment as the basic overtime claim for 
purposes of reimbursability under 
““cost-plus-a-fixed-fee” contracts, and 
will be deductible for renegotiation 
and tax purposes (they are specifi- 
cally included in the Treasury ruling 
of January 22, 1947), although spe- 
cial considerations will be involved 
in each situation. It is, however, 
safe to say that the damage payments 
will receive no more favorable treat- 
ment, from the employer's point of 
view, than the overtime payments. 


Conclusions from the 
Above Analysis 


From the foregoing review, it is ap- 
parent that the lapse of time be- 
tween the year of service and the year 
in which these claims may be finally 
determined by the Courts, or com- 
promised, has very substantially im- 
paired the employer’s right to re- 
coupment from the Government or 
other sources. No reason “in equity 
or good conscience” is seen why this 
should be so, in view of the lack of 
recognition of the existence of the 
claims by both labor and manage- 
ment at the time the services were 
performed, and the indefinite word- 
ing of the statutory requirement. If 
adequate relief from the burden of 
the claims is not granted, legislative 
consideration should be given to re- 
storing the employer to the position 
he would have occupied if the lia- 
bility had been clear from the start, 
or to providing some current com- 
pensating benefit. 





12. 1.7. 3563, 1942-2 CB 115; 1.T. 3716, 1945 CB 
140; 1.7. 3746, 1945 CB 141; Dixie Pine Products 
Co. v. Commissioner, 320 U.S. 516 (1944); Secur- 
ity Flour Mills Co. v. Commissioner, 321 U. S. 281 
(1944); Atlantic Coast Line R.R. Co. v. Commis- 
sioner, 4 T.C. 140 (1944); Baltimore Transfer Co. 
v. Commissioner, 8 T.C. No. 1 (Jan. 3, 1947); see 
annotations at 78 L. ed. 734 and 88 L. ed. 273 for 
other cases. The italicised citations involve retro- 
active wage payments under the Fair Labor Stand- 
ards Act. 

13. Overnight Motor Transportation Co., Inc. 
v. Missel, 316 U.S. 572 (1942); Brooklyn Savings 
Bank v. O'Neil, 324 U.S. 697 (1945). 
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Jurisdiction of World Court: 


Association Urges New American Declaration 


® In agreement with the action decisively 
voted by the Assembly in Atlantic City 
(32 A.B.A.J. 874; 33 A.B.AJ. 175), the 
House of Delegates on February 25 put 
the Association strongly on record in 
favor of withdrawing, from the American 
Declaration deposited on August 26, the 
reservation or condition attached by the 
Senate's adoption of the Connally Amend- 
ment of the Morse Resolution (S. Res. 196) 
as to American acceptance of the ‘op- 
tional” jurisdiction of the International 
Court of Justice. 

This action was voted by the House of 
Delegates on the unanimous recommen- 
dation of the Association's Committee 
on Peace and Law Through United Na- 
tions, which submitted the results of its 
comprehensive study of the subject. There- 
by the Association aligned itself stead- 
fastly in support of its historic position 
as to the jurisdiction of the World Court 
and American leadership in behalf of the 
Court. Excerpts from the Committee's 
statement of reasons for its recommenda- 
tion will be published in our April issue; 


the Resolutions give them in summary. 


® The House of Delegates at its 
Chicago meeting adopted on Febru- 
ary 25 the following Resolutions as 
to the Declaration of American ac- 
ceptance of the jurisdiction of the 
World Court: 


RESOLVED, That the American Bar 
Association expresses its great satis- 
faction that the United States, pur- 
suant to the authorization of its 
Senate, deposited with the Secretary- 
General of The United Nations, on 
August 26, 1946, a Declaration under 
Article 36(2) of the Statute of the 
International Court of Justice, ac- 
cepting the jurisdiction of the Court 
as binding upon it to the extent 
stated in that Declaration; 


RESOLVED FuRTHER, That although 
the Association welcomes this Decla- 
ration as a long step forward in 
American support of the Court and 
submission to its jurisdiction in in- 
ternational legal disputes, the Asso- 
ciation is of the opinion that the 
prestige and authority of the Court 
and the leadership of the United 
States in behalf of the peaceful 
settlement of international disputes 
require that a further step be taken, 
through withdrawal of the reserva- 
tion put in the Declaration by virtue 
of the Connally Amendment of the 
Morse Resolution (S. 196), whereby 
either the United States or an ad- 
verse party, rather than the Court, 
would determine whether a particu- 
lar dispute between them is excluded 
from the Court’s jurisdiction because 
of its connection with matters “es- 
sentially within the domestic juris- 
diction” of the party so deciding; 


RESOLVED FuRTHER, That the Asso- 
ciation is of the opinion that the 
retention of such a condition in the 
American Declaration, as well as any 
future reliance on it, would be in- 
compatible with the announced pur- 
pose of the United States to join 
in giving to the Court a broad juris- 
diction; and, if followed by other 
Nations in filing or renewing their 
Declarations, would mean that the 
United States had created the prece- 
dent for a serious backward step 
through narrowing and impairing 
the jurisdiction which many coun- 
tries have vested in the Court; 


RESOLVED FURTHER, That the Asso- 
ciation, for the fulfillment of the ob- 
jectives which it has strongly urged 
for many years in behalf of interna- 
tional law and adjudication, now 
recommends to the Senate and Gov- 
ernment of the United States that 
they reconsider the subject-matter of 
the Declaration deposited on August 
26, 1946, and that the Senate author- 
ize the filing of a further Declara- 
contain the 


tion which shall not 


reservation or condition to which 
the foregoing Resolutions relate. 
It was indicated that the Associa- 
tion will present its views to the 
Senate and the Committee on 


Foreign Relations at the earliest 


opportunity. 
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mw The 350 Hearing Examiners 


Judges and lawyers who wish to be considered for 
appointment as one of the 350 Hearing Examiners 
under the Administrative Procedure Act will be inter- 
ested in the information presented in this issue. 

Such impressions as can be formed from the matters 
thus far reported may be summed up as indicating that 

although some progress has been made in the direc- 
tion of seeking impartiality, training, experience, and 
independence of control by agencies or preconceptions 

such an end-result is by no means assured. To end the 
entrenched system against which the Act was directed 
seems to be hard going. 

The United States Civil Service will select the eligi- 
bles and the agencies will either choose the Examiners 
who fit their concepts or wishes as to what these officers 
should be, or will blindly reappoint those in office who 
meet the Civil Service Standards. Of course some of the 
agencies prefer and seek well-qualified incumbents for 
these truly quasi-judicial posts. Others will stick to 
party or ideological lines. Some groups of Examiners, 
and some individual Examiners, are known for their 
fairness and their regard for the evidence. Others have 
been better known for different characteristics. 

There will be reappointments of Examiners now in 
office, and some of these will be below par. Experience 
in the office will be given a favorable rating, even 
where it is long experience in being unfair and non- 
judicial. The doors are not closed to the qualification 
of men of impartiality, experience, and tested inde- 
pendence. 


An important thing may be the making of a signifi- 
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cant change in the Examiner system. This the Act does, 
Even a poor and biased Examiner is likely to be more 
of a man in his job if he has security of tenure and 
compensation. Perhaps the most interesting develop. 
ment so far is that most or many of the Examiners are 
beginning to see an opportunity for them to become 
“administrative judges” in a better sense of those con- 
tradictory words. “You can almost see the robes they 
have put on, in their minds,” said a trial lawyer for an 
agency, a few days ago, concerning his agency’s Exam- 
iners. “They think they are judges already—next they'll 
be putting on wigs,” he added, with a manifest exag- 
geration of a trend which had not escaped him. 

So progress is being made. The system is being changed 
and improved even if impartiality and freedom from 
bias are not being assured. The most important change 
is taking place in the minds of the Examiners them- 
selves. They may embrace the opportunity to do an 
independent and honest-minded job according to the 
true weight of the evidence—a job worthy of men vested 
with a judicial function. Why should any Examiner 


wish long to be or do less? 


= Making Lawyers out of Law Students 


The survey of our profession, which is soon to proceed, 
is bound to bring some challenging questions, perhaps 
disturbing disclosures. The adequacy of the training 
and practical preparation which is given to law students, 
before they are given the privilege of practising as law- 
yers for clients, seems likely to be one of the controver- 
sial issues. 

John S. Bradway, Reginald Heber Smith, and others, 
have been working intently on that issue, to find the 
means of closing the gap. Bradway’s book, Clinical 
Preparation for Law Practice, is reviewed in this issue. 
The suggested solutions are along the lines of utilizing 
the law students in essential work for the profession and 
the public, and of giving them practical experience in 
handling the problems of clients before they are given 
the privilege of practice as lawyers “on their own”. 

Three recent outstanding performances of duty by 
American lawyers may have a significance in that con- 
nection—Robert H. Jackson as Chief Counsel at Nurem- 
berg, James F. Byrnes as Secretary of State, and Warren 
R. Austin as Chief Delegate of the United States to 
The United Nations. With our many law schools and 
intensive studies of legal education, is it merely accident 
that these three most conspicuous legal posts were filled 
by lawyers who hold no law school degree but learned 
their law “in the hard way”, through studying in law 
offices and learning about law practice while they 
pored over their books? Did these men gain from their 
legal education in busy law offices some qualities and 
skills that have carried them to the fore? 


How can “clinical” preparation for law practice best 
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be fitted in with law school education, to produce law- 
yers who are well-rounded and fully-equipped to serve 
their clients and the public? 


s World Peace Through Law: A Second Effort 


By the time this issue reaches the desks of our readers, 
the second great effort by the American Bar Association 
in support of world peace through law will have been 
launched. 


The Regional Group Conferences in Boston, Wash- 
ington and Raleigh will have been held. Similar meet- 
ings will follow in twenty-five other cities extending 
across the continent. Thereafter, the Canadian Bar 
\ssociation will conduct its Group Conferences from 
Halifax to Vancouver. 


These Conferences are called together in each city by 
(in most places) two conveners. The number of parti- 
cipants in each region is from twenty-five to thirty. Thus 
this plan brings together, for an all-day discussion, an 
aggregate of about one thousand lawyers in North 
America. 


Judge Manley O. Hudson, who is Reporter to your 
Association’s Committee on Peace and Law Through 
United Nations, and Mr. Louis Sohn, who is Assistant 
Reporter, attend all meetings, and lead the discussion 
in the same way that a good law teacher conducts a 
seminar class in accordance with the case system. The 
participants have received all the basic material in ad- 
vance of the meeting so that they can prepare them- 
selves, ‘bone up” as we used to say in law school, not 
only in order to understand, but also so that they may 
ask questions—which is their right. 

Because the discussion is a real give-and-take, it is an 
educational experience of the highest order. Not only 
for the participants, but also for the mentors as they 
themselves have often pointed out. In fact, the chief 
reason they accept their arduous responsibility is that 
they find in their colleagues the opportunity for an 
honest exchange of views which is mutually enriching. 

International law is not static; it advances as the 
conscience of mankind advances. The greatest leaders 
of international jurisprudence are those who keep most 
closely in touch with the conscience of the rank and 
file—the troops who have to be relied on to win the 
battles and move forward the standards. 

In America we use the homely but vital expression 
“grass roots opinion”. It means the same thing. It means 
that we advance as the men who have their feet on the 
ground come to believe that something is right and 
therefore must be accomplished. They want it ex- 
plained to them in terms of values they will fight for— 
the women they love, their children, their homes, their 
land. The relationship is as close as life and death, but 
it must be interpreted in human terms, just as John 
Hersey changed Hiroshima from statistics into per- 
sonal tragedies which made us all aware that, irrespec- 
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tive of nationalities, we stand in the presence of awful 
forces of daemonic destructive power. 

It is the prerogative and opportunity of American 
lawyers to give this explanation and interpretation, 
each in his own community, to his own fellow-citizens 
who have come to know him by his works, and who, 
therefore, respect and trust him. 

If there still be those who have not yet become aware 
of the fast mounting power of the organized Bar, let 
them observe this actual phenomenon of a thousand 
of the busiest lawyers in all parts of the continent, rally- 
ing together at their natural centers, giving generously 
of their time before, during, and after the Conferences 
solely because of their belief in law as the chosen in- 
strument of civilization. They feel, in their inmost 
being, that they are both disciples of the law and the 
appointed preachers of its gospel. 

The only sad note is that more men wish to attend 
these Group Conferences than can be accommodated 
this year. 

If we accept free discussion—mutual enlightenment— 
as the objective, and accept one full day’s session as all 
we can fairly ask of hard-driven practising lawyers, then 
the number of participants is necessarily limited. With 
too many men the whole plan breaks down, because 
genuine discussion has become impossible. Actual 
experience has proved that twenty-five is the optimum 
number. 

But even this drawback is temporary. The American 
Bar Association has enlisted for a campaign of at least 
three years’ duration, and it has pledged the skills and 
resources of all its Sections and Committees. 

Every member of the Association who desires to take 
part will be welcomed and can find a useful place. The 
Section of International and Comparative Law has 
more work to do than all of us could hope to accomplish 
in all our lifetimes; it needs recruits because of the im- 
portance and vastness of its field, and it is geared to 
afford the right places to the right men. Other Sections 
and Committees find themselves more and more drawn 
into the orbit of the international current of affairs. 
Men may well consider if their interest may not find 
its best expression and be best channelled through the 
Section or Committee in which they are already influ- 
ential members. 

It is a great campaign. Its objective is to eliminate 
war from this earth by outlawing it. The strategic plan 
is sound. As Sir Cecil Hurst, Judge of the Permanent 
Court of International Justice, said in his address to the 
Grotius Society last October, the time is not yet ripe for 
action by governments, and, on the other hand, the 
progressive development of international law cannot be 
brought about by solitary scholars in ivory towers. It 
can be developed now only through group action by 
professional bodies such as Bar Associations. 

The campaign’s hope of success is that it is based on 
truth, on experience, and on the instincts that lie deep- 
est in the hearts of men. The obstacles are so formidable 
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that they are terrifying. At times they seem to be in the 
ascendant. 

It has always been so. On a world scale we are chal- 
lenged to assert the supremacy of law over national 
sovereignties in international affairs just as Chief Jus- 
tice Coke asserted its prevalence in the kingdom over 
the then sovereign, King James. 

That great positive assertion, which marked a turning 
point in the history of the supremacy of law, has been 
handed down to us in these words: 


Non sub homine, sed sub Deo et lege. 


a A Great Teacher Will Retire 


Despite full realization that such things have to come 
to pass with the years, there will be widespread and 
deep regret, wherever law is respected and scholarship 
is cherished, that America’s foremost legal scholar and 
Nebraska and the 
world, is to retire from his teaching duties at Harvard 


teacher, Dean Roscoe Pound, of 
University in June. The announcement is on page 234 
of this issue. A notable volume which legal scholars of 
the world prepared in honor of his seventy-sixth birth- 
day is reviewed by Dean Arthur T. Vanderbilt on page 
256 of this issue. 

A year ago, the cover portrait and accompanying 
sketch of our March issue were in personal tribute to 
this eminent scholar, beloved friend, and unflagging foe 
of arbitrary power and totalitarian concepts of law. The 
particular occasion was his projected trip to China, in 
his seventy-sixth year, to advise as to the reorganization 
and restoration of its judicial system. He went on that 
great mission to that troubled country, did what he 
could against the obstacles of its stricken economy and 
its contending ideologies, and came back to his teaching. 

Now his voice and his learning will be heard in class- 
rooms no more. It has been an inestimable privilege to 
have lived in the generations in which he struck mighty 
blows for law and justice, and to have worked at his 
side in great causes. A grateful profession hopes for him 
leisure and long life in good health. We know that his 
indefatigable mind and pen will not be idle, and that 
his voice will often be raised in behalf of laws and 
institutions which let men be free and vouchsafe to 
them full enjoyment of their liberties. 


a Attendance at Regional Meetings 


Our Association has launched a series of Regional 
Meetings to constitute “local Assemblies” of the Associa- 
tion, leading up to the Annual Meeting of each year. 
The first was held in Omaha, Nebraska, on January 
24 and 25. The second will he held in Jacksonville, 
Florida, on May 2 and 3, as is announced elsewhere in 
this issue. 


An amendment of the Constitution makes these 
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Regional Meetings an integral part of the Associa. 
tion’s structure (February issue; 33 A.B.A.J. 183). The 
Omaha meeting was considered to be very enjoyable 
and worth-while, by those who attended. The idea and 
plan are of course sound, because no large percentage 
of our 40,000 members ever find that they can come to 
an Annual Meeting. The registered attendance in the 
years before war broke out in the world: 


1936 Boston 3268 
1937 Kansas City $172 
1938 Cleveland 2706 
1939 San Francisco 2674 
1940 Philadelphia 2316 


Attendance at the Annual Meeting swung _ back 
toward normal in 1946, with 1621 registered at Atlantic 
City, and will go much higher at Cleveland in Septem- 
ber. Nevertheless, the Regional Meetings are bound to 
afford to a large majority of our members their best op- 
portunity to take a personal part in Association work 
and enjoy its opportunities for broadening acquaint- 
ance and ideas. 

How to make the Regional Meetings of maximum 
interest, appeal and usefulness, to the rank and file of 
Association members, is a matter on which experimenta- 
tion and experience will have to develop and point the 
way. The attendance at the Omaha meeting suggests 
that the answers have not been fully found: 


Total Association Attendance 


State Members in Omaha 
Nebraska 351 
From Omaha 107 
Outside Omaha 83 
lowa 496 39 
Kansas 396 14 
Missouri 1320 28 
Colorado 460 7 
Minnesota 704 6 
South Dakota 160 1] 
North Dakota 93 
Montana 179 
Wyoming 85 
From Other States 14 
Total 4244 309 


A month before, during the holiday season, the lowa 
State Bar Association conducted at Des Moines its an- 
nual three-day Tax School. More than 700 lawyers at- 
tended. This was more than one-third of the Associa- 
tion’s membership. As reported in our February issue 
(page 179), the program had been prepared so as to 
be of the greatest possible usefulness to the average 
practising lawyer. When their experience with past 
meetings told them that they could not afford to miss 
the next one, the members of the State Bar Association 
came—more than a third of them. 

It may well be that the program-builders for the 
Regional Meetings will have to build a like tradition 
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of practical usefulness and indispensability. Our mem- 
bers seem to want—and need—specific help on their 
complex legal problems today, in the many new fields. 
[he programs for the Regional Meetings are being 
wisely slanted in that direction. 


s Fundamentals of Government Debated 
Despite the critical situations in international relation- 
ships and the many major issues of domestic policy that 
press for legislative answers, the Congress and people of 
the United States are about to engage in the serious 
consideration of two questions of basic law that go deep 
into the American structure of constitutional govern- 
ment. If these can be considered and decided on their 
merits, a’ now seems to be indicated, and without par- 
tisan divisions or personal recriminations, the great 
debate will be wholesome, in that it will re-kindle 
public interest in fundamentals that are too often taken 
for granted. 

From President Truman comes a reiterated recom- 
mendation that the Congress amend the statute, enacted 
in 1886, fixing the succession to the presidency. Such 
a reconsideration most commonly arises when, as now, 
a President has died in office and has been succeeded by 
the Vice-President. Under the present law, members 
f the Cabinet, beginning with the Secretary of State, 
successively fill the office, in the event that both the 
President and the Vice-President die. In view of the 
character of warfare in the atomic age, the question of 
succession might become important. 

President Truman urges that “in effect, the present 
law gives me the power to nominate my immediate 
successor in the event of my own death or inability to 
act.”". He believes this to be incompatible with our form 
{ government; the office of the President should be 
filled by an elective officer. 

In his message of June 19, 1945, President Truman 
recommended that the Congress enact legislation plac- 
ing the Speaker of the House of Representatives first in 
order of succession and, if there were no Speaker or il 
he failed to qualify, that the President Pro Tempore of 
the Senate should act until a duly qualified Speaker 
was elected. A bill (H.R. 3587) providing for this 
succession was introduced in the House of Representa- 
tives and was passed by the House on June 29, 1945. It 
failed to pass the Senate. 

Whether the line of succession should be headed by 
a Congressman who was elected by the voters in a smal! 
district in one State and has risen to be Speaker through 
the operation of seniority as a considerable factor, pre- 
sents a question which goes deeper than may appeai 
at first impression. The President pro tem. of the Sen- 
ate has been elected by the people of a State. Important 
considerations are that the succession be fixed in ad- 
vance and without reference to personalities; time 
would hardly permit a selection by the Congress after 
the emergency arose. President Truman declares for 
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the principle that only an official elected by the people 
should succeed—not an appointee of a deceased Vice- 
President who has become President. 

The other pending proposal emanates from the ma- 
jority party in both Houses of the Congress. It is to 
prohibit a President from being eligible to re-election 
after he has served two terms; in the case of a Vice- 
President succeeding to the presidency, after he has 
served an elective term in addition to the unexpired 
term of his predecessor. In the Senate Resolution, this 
ineligibility of a Vice-President would arise only if he 
had served a year or more of an unexpired term of 
his predecessor. 

Under the House Resolution, the amendment would 
be submitted to the State Legislatures for ratification. 
Under the Senate form, a special constitutional conven- 
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tion elected for the purpose in each State would deter- 
mine the ratification or rejection. It is urged that the 
Senate provision would tend to assure action for or 
against the amendment and would carry the issue more 
directly to the people. 

The limitation of the presidency to two terms is an 
historic and recurring issue in American constitutional 
history. It involves deeply our concept of the presidency 
and its function. It should not be controlled by parti- 
san or personal resentments or adulations. If the 
amendment is submitted to the States, it will be a great 
issue on which lawyers should take the lead in present- 
ing the pertinent questions fairly to the people. 

We do not at this time review the arguments for or 
against the amendment. The House of Delegates has 
not determined the Association’s stand on its merits. If 
the solemn referendum to the States and the people 
takes place, we shall try to secure for our readers a 
reasoned study of the opposing views. 

A second proposal of constitutional change, which 
commands attention because of its influential sponsor, 
was submitted on February 19 by Senator Arthur D. 
Vandenberg, of Michigan. It would forbid the denial 
or abridgement, by the United States or any State, on 
account of age, of the right of citizens to vote when 
they are eighteen years of age or older. Ratification by 
State legislatures within seven years is specified; other- 
wise, the submission becomes inoperative. This pro- 
posal will undoubtedly encounter opposing views, if it 
is referred to the States. The slogan in its favor is a 
question: “Can you say that a young man or woman is 
too young to vote if you say that he or she is old enough 
to fight for their country?” Against it will be urged a 
claim that it is a further step toward “pure democracy” 
rather than representative government in its republi- 
can form. 





From a Member of Our 
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a Veterans Charged with Crime 


There is a serious challenge to those of the law to 
provide immediately a program for handling cases of 
veterans brought before the Courts upon charges of 
crime. These cases are numerous and are growing. 
They are not being handled with the discernment 
required to deal fairly with those who fought under 
fire in the frightful holocaust of the late World War. 
Legislators have provided effectively a GI Bill of 
Rights. Provisions have been made for unemployed 
veterans, for college educations of veterans at the ex- 
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pense of the Government, and adequate hospitalization 
for those physically injured during war service. But 
the veteran haled before the bar of justice on criminal 
charges deserves more investigation, as to his war back- 
ground, than he is likely to receive now. 

He may be a villain; and in such case, the mere fact 
that he is a veteran should not deter just punishment. 
But if fair investigation indicates that the commission 
of wrong by a veteran is reasonably traceable to or can 
be associated in some manner with his harrowing ex- 
periences in fighting for his country, the case demands 
special treatment. The investigation should extend to 
all of the veteran’s war experiences, his hospitalization 
and treatments for any cause during and following the 
war period. 

In any case where the slightest suggestion is made for 
the need of it, he should be examined by psychiatrists 
and physicians before being tried. If it is found that he 
should be restrained to protect the public and his is a 
case arising by reason of a malady or injury suffered 
during the war, the place of restraint should be such 
as to permit rehabilitation under pleasant surroundings. 

In September of 1941, a Committee of seven Federal 
Judges was appointed, of which Judge John J. Parker, 
of the United States Circuit Court of Appeals for the 
Fourth Circuit, was named Chairman, to study the prob- 
lem of crime correction. After intensive study and in- 
vestigation, bills were prepared and were introduced in 
the Congress to provide a program for treatment of 
youth offenders along lines successfully practiced in Eng- 
land. As now set up, the bills would provide appropriate 
care for veterans in many instances, and they well might 
be extended to provide the study and treatment required 
in all criminal cases where veterans are involved. ‘These 
bills should be vigorously pressed for passage by the 
Congress without delay. 

It is the profound obligation of leaders of the Bar, 
of judges and lawyers of high estate and vision, no 
matter how great the pressure of other business, to 
endeavor to provide immediately a program dealing 
with this situation. When members of the Bar assume 
this type of leadership, they build a temple of mercy, 
as well as of justice; they deal in spiritual qualities and 
work in a field far beyond the common run of property 
and finance; and they measure in the highest degree to 
the ideals of the profession. 


Washington, D.C. BouitHa J. Laws 





Each month a member of the Journal's Advisory Board is 
asked to contribute an editorial signed by him. In this way we 
hope to be able to reflect the many facets of opinion, and the 
active interests, of lawyers, judges, and teachers of law, in all 
parts of the United States. The views expressed by each con- 
tributor are his own, and are not necessarily those of the Ad- 
visory Board or the Board of Editors. 
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# [he mid-winter meeting of the House of Delegates, 
about mid-way in the Association year, convened at the 
Edgewater Beach Hotel, in Chicago, on February 24-26. 
Unfortunately, these sessions open at the time our 
present issue “closes forms” and goes to press. So we 
cannot give much of the news and the votes of that 
meeting, before our April number. Brief notice of 
nominations for officers and members of the Board of 
Governors is given on page 291. Perhaps sometime 
the calendar-makers for convocations of the Association 
will select dates which enable the JouRNAL to report 
the sessions promptly to our membership. 


With the vital issues as to how men who attend law 
schools can be trained and equipped to be well-rounded 
lawyers coming rapidly to the fore through the pro- 
jected survey of the legal profession, the Association’s 
declaration for the continuing education of the Bar, 
and the Association’s efforts to solve the problems of 
making competent legal service available to persons 
of moderate means, there should be general interest in 
John S. Bradway’s book on Clinical Preparation for 
Law Practice. It is reviewed and quoted from in “Books 
for Lawyers”, elsewhere in this issue. The ruling by the 
Veterans’ Administration has challenged present sys- 
tems of preparation. Law school deans and professors, 
Bar examiners, the editors of law journals and periodi- 
cals, and members of the profession generally, may 
best face the issues and come to grips with them. Messrs. 
Bradway and Smith have done a lot of work in this 
field, ever since they published Growth of Legal Aid 
Work in the United States. They have an answer. It 
may not be perfect, but it is realistic and honest. It 
would seem to be effective as far as it goes; it can be 
expanded. Theirs has been pioneering work of the 
most useful sort. No one will do well to “throw cold 
water” on it until they offer something better, to round 
up the preparation of law students to be real lawyers. 


“I read the JouRNAL from cover to cover’. “With all 
that is going on nowadays that is so important to the 
profession, our country, and the world, I do not fail to 
read or look through everything that you think is worth 
publishing.” Avowals such as these recur in what is 
said and written to your Editors. The compliment is 
pleasing, of course, but we give it a greater significance. 
We suggest that no member of our Association can now 
wisely limit his interests and his reading, in the Jour- 
NAL or anywhere else, to merely the things which he 
finds diverting and enjoyable and the things which 
directly concern his professional work for clients. Our 
Association is engaged in many-sided work for the pro- 
fession and the public; it is on many battlefields and 
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has numerous front-lines of effort. All members of the 
Association ought to keep informed as to all that is 
going on, not alone as to activities which seem to affect 
their “bread-and-butter”. The fact is that in all 
branches of the profession including its specialities, and 
in all parts of the United States, the future of law and 
lawyers will be vastly affected, by what is taking place 
in our country and in the world. Unless the lawyers 
keep abreast of these things and help our Association 
and our leaders in public officescope with them, some 
rude shocks and readjustments lie ahead, for an historic 
profession. Your JOURNAL is not doing and publishing 
all it ought, but we are trying to devote our space to 
articles, news and editorials which we believe to be 
worth the time and thought of all our member-readers. 


Our editorial contributed this month by a member of 
our Advisory Board is by Chief Justice Bolitha J. Laws, 
of the United States District Court for the District of 
Columbia. As last retiring Chairman of the Section of 
Judicial Administration, he is continuing his activity 
in behalf of the Section’s numerous projects, one of the 
most notable of which is a committee of prominent lay- 
men who cooperate with judges and lawyers to improve 
the administration of justice. Robert V. Fleming, Presi- 
dent of the Riggs National Bank of Washington, D. C., 
who was one of the closest friends of the late Frank J. 
Hogan, is heading and leading this Nation-wide co- 
operation. Judge Laws’ editorial proposes a program 
for the handling of criminal cases in which veterans of 
World War II are accused. Members of the Section of 
Criminal Law, and all who feel the profession’s respon- 
sibility for better administration of justice in criminal 
cases, will be interested in his proposal, which also is 
challenging to the leadership of our Association. 
Through these contributed editorials from members of 
our Advisory Board there is achieved a diversity in the 
expression of the views and interests in the profession, 
as well as in geographical representation, not hitherto 
reflected on our editorial pages. The publication of 
“Letters to the Editors” contributes to the same ob- 
jective. 


Under the title, ““The American Bar Association 
Looks Ahead”, the January issue of The Canadian Bar 
Review (Vol. XXV — No. 1; pages 71-74), official organ 
of the Canadian Bar Association and learned adjutant 
of the legal profession in Canada, republishes in full 
from our November issue (page 723) President Carl 
B. Rix’s statement of the accomplishments of our Asso- 
ciation and of the tasks that lie immediately ahead. 
“It is a record of achievement of which the American 
Bar Association may well be proud and an inspiring 
call to still greater effort in the future”, says our es- 
teemed contemporary. Our readers may well turn back 
to and re-read President Rix’s declaration on taking 
office, to confirm that the promises are being fulfilled. 
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I nTERPRETATIONS OF MOD- 
ERN LEGAL PHILOSOPHIES: 
Essays in Honor of Roscoe Pound. 
Edited, with an Introduction, by 
Paul Sayre. New York: Oxford Uni- 
versity Press. 1947. $12.50. Pages ix, 
807. 
This 


tended as a tribute to Dean Pound 


attractive volume was in- 
on his seventy-fifth 
the fail of 1945. 
delayed its presentation to him until 


birthday in 
War conditions 


his return from China, where he had 
been directing a reorganization of 
With the 
announcement of his coming retire- 


the entire legal system. 


ment from teaching, this tribute has 
an added timeliness. 

Dean Pound has played so promi- 
nent a part for so long a time, in 
the American legal scene, that we 
are all too likely, unless we have 
read appreciations of his work such 
as that by Sir Maurice Sheldon Amos 
in Modern Theories of Law, to be 
unaware of the extent of his influ- 
ence on the law throughout the en- 
tire civilized world. According to Sir 
Maurice, “Mr. Justice Holmes, no 
mean judge of human values, has 
said of him that ‘Pound is a uniqui- 
ty’”. So true is this and so varied 
and rich are the contents of the 
thirty-eight essays which comprise 
the volume, that I fear “the School- 
master of the American Bar” is alone 
qualified to review the volume ade- 
quately. The average reader will 
soon discover, if I may paraphrase 
a bit, that there are more things in 
the law, Horatio, than are dreamt 
of in your philosophy. 

Drawn from five continents, these 
essays are no mere garland of aspho- 
del for the outstanding legal scholar 
of the world, nor are they an olla- 
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podrida of ephemeral utility. Here 
are gathered together some of the 
best fruit of reflective scholarship on 
the philosophical side of the law 
over the past quarter-century. Not 
every one of the essays, to be sure, 
has the characteristic that has _per- 
meated Dean Pound’s writing, of 
bringing to bear all of his great 
wealth of learning to the solution 
of practical legal problems. Of the 
ivory towers occasionally presented 
by the volume, it can indeed be said 
that they are intriguing ivory towers. 

Only the 
Editor and two essays out of the 
thirty-eight relate directly to Dean 
Pound. 


introduction by the 


His career as a practicing 
lawyer, an appellate judge, a law 
school teacher and dean, has been 
sketched by the Editor, 
Paul Sayre, who concludes: 


Professor 
“Law 
teachers in all law schools, practic- 
ing lawyers, and judges, are moving 
to the rhythm of Pound’s thought, 
although perhaps not always con- 
sciously.” An intimate view of his 
varied intellectual interests is given 
by Professor Albert Kocourek, who 
has done well to recall Dean Pound’s 
address before the American Bar 
1906 on “Causes of 
Popular Dissatisfaction with the Ad- 
ministration of Justice” in which he 


Association in 


‘ 


dealt with the “spectacle of law para- 
lyzing administration.” This address, 
as Kocourek says, was a definite turn- 
ing point in Pound’s career. How it 
angered the high priests of conserva- 
tism and shook them from their 
complacency is recounted in an elo- 
quent introduction to the address 
which Dean Wigmore wrote thirty 
years later for the Journal of the 


American Judicature Society which 


is fittingly reproduced in Professor 
Kocourek’s article. 

Professor Edwin W. Patterson has 
contributed to the volume a valuable 
commentary on Pound’s Theory of 
Social Interest. The extent of Pound's 
influence is aptly summarized in the 
concluding sentences of the essay: 
“When I began the teaching of law 
nearly thirty years ago, Pound’s writ- 
ings were, among contemporaneous 
American legal literature, virtually 
the only attempts to probe the basic 
policies of the law and to give it 
That 
many of the ideas which he origi- 
nated or at least sponsored have be- 
come common-place is a tribute to 


meaning in terms of value. 


the insight and vision of his theory 
If any one of 
Dean Pound’s numerous essays may 
be singled out as embodying the es- 
sence of his philosophy of law, it is 
his Theory of Social Interest. Al- 
though it is not bed-time reading, I 
have long thought it should be drawn 
to the attention of prospective law 
students, so that they might have a 


of social interests.” 


preview of just what it is that our 
legal system is attempting to do. 

What shall one say of the other 
seven from England, four 
Latin America, three from 


Europe, two from Australia, one 


essays, 


from 


each from South Africa and Scot- 
land, eighteen from this country, if 
one accepts the geographical loca- 
tions indicated by the table of con- 
tents, although obviously more than 
one contributor accredited to Eng- 
land and the United States owed his 
intellectual origin to the universities 
of Europe? To comment upon par- 
ticular articles would be but to re- 
veal one’s personal interests, to fail 
to comment but to disclose one’s 
limitations. The variety and richness 
of the feast set before us are attested 
by the names of Carleton Kemp 
Allen, Warden of Rhodes House, 
Oxford; Arthur L. Goodhart, Pro- 
fessor of Jurisprudence, Oxford; H. 
C. Gutteridge, Emeritus Professor of 
Comparative Law, University of 
Cambridge; J. Walter Jones, Fellow 
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of Queens College, Oxford; A. Mey- 
endorff, formerly Reader in Russian 
Institutions and Economics, Uni- 
versity of London; Percy H. Win- 
field, Rouse Ball Professor of English 
Law, Emeritus, University of Cam- 
bridge; and Lord Wright, Lord of 
\ppeal in Ordinary and Chairman 
of the United Nations War Crimes 
Commission, from England; of Ran- 
yard West, Lecturer in Social Psy- 
chology, University of Edinburgh, 
from Scotland; of Sir Frederic 
William Eggleston, Australian Am- 
bassador to the United States, and 
Julius Stone, Professor of Jurispru- 
dence, University of Sydney, from 
\ustralia; of Elmer Balogh, Profes- 
sor of Law, University of Witwaters- 
rand, from South Africa; of A. S. de 
Bustamante y Montoro, Professor of 
the Science of Law and of Philoso- 
phy of Law, University of Havana; 
Carlos Cossio, Professor of Law, 
University of Buenos Aires; Enrique 
Martinez Paz, Professor of Juridical 
Philosophy and Comparative Civil 
Law, National University of Cor- 
doba, Argentina; and Luis Recasens 
Siches, Professor of Legal Philoso- 
phy, National University of Mexico, 
from Latin America; of Giorgio Del 
Vecchio, Dean of the Law School, 
University of Rome, from Italy; of 
Vilhelm Lundstedt, University of 
Upsala, and Karl Olivecrona, Pro- 
fessor of Law, University of Lund, 
from Sweden; and of Huntington 
Cairns, General Counsel, National 
Gallery of Art; Anton-Hermann 
Chroust, formerly Research Fellow, 
Harvard Law School; Thomas A. 
Cowan, Professor of Philosophy, 
University of Nebraska; Jerome N. 
Frank, Judge of the United States 
Circuit Court of Appeals, New York 
City; Mitchell Franklin, Professor of 
Law, Tulane University; Jerome 
Hall, Professor of Law, Indiana Uni- 
versity; William Ernest Hocking, 
Alford Professor of Philosophy, 
Emeritus, Harvard University; Wer- 
ner Jaeger, University Professor, 
Harvard University; Hans Kelsen, 
Lecturer in Political Science, Uni- 
versity of California; Max M. Laser- 
son, Columbia University; C. H. 
Mcllwain, Eaton Professor of the 


Science of Government, Harvard 
University; Alfredo Mendizabal, 
formerly of the New School for 
Social Research, New York City; 
Max Radin, Professor of Law, Uni- 
versity of California; Max Rhein- 
stein, Max Pam Professor of Com- 
parative Law, University of Chicago 
Law School; Helen Silving, New 
York City; Pitirim A. Sorokin, Pro- 
fessor of Sociology, Harvard Univer- 
sity; N. S. Timasheff, Professor of 
Philosophy, Fordham University; 
and Arthur von Mehren, Harvard 
Law School. 

Here is a volume that no man can 
read and still think of the profession 
of the law as a mere trade. 

ARTHUR T. VANDERBILT 
Newark, New Jersey 


Toucuep WITH FIRE. The 
Civil War Letters and Diary of 
Oliver Wendell Holmes, Jr. 1861- 
1864. Edited by Mark DeWolfe 
Howe. Cambridge, Massachusetts: 
Harvard University Press. 1946. 
$3.00. Pages 152. 

No one, I think, expected Justice 
Holmes’ Civil War letters or diaries 
to show up. He had not concealed 
the fact that he had destroyed his 
early papers. So when John G. Pal- 
frey, his literary executor, and Mark 
Howe, his accredited editor and bi- 
ographer, found some letters and 
part of a diary at the bottom of one 
of the boxes in which the Justice’s 
papers had been kept, they were 
agreeably surprised. It was evident, 
Mark Howe says, that the Justice 
had gone over them carefully. We 
may therefore take it that he wanted 
you and me to read them. I am glad 
he did. 

There are not many, these forty 
or so letters home to his father and 
mother, one to his sister Amelia 
(which, he writes, started as a letter 
to another girl), and only some 
forty odd entries from his diaries. At 
first reading they are just such 
letters home and just such a diary as 
so many of our young men wrote 
in 1861-5, in 1917-18, and in 1941-5. 
“I really very much doubt whether 
there is any regirnent which can 
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compare with ours in the Army of 
the Potomac”. ‘““The Army is tired 
with its hard and its terrible expe- 
rience and still more with its mis- 
management”. Holmes was a fairly 
typical—superior, if you 
young man, one of those splendid, 
sensitive, intellectual, and promising 
young men, of whom we have lost so 
many; an aristocratic young man; a 
thoughtful young man; a Bostonian 
from the edge of the Boston Com- 
mon; a Harvard man, just such a 
one as his Harvard classmates have 
before and since chosen to be their 
class poet; a Porcellian. And a very 
young young man. I defy the reader, 
if he had not been told, to discern in 
this book the man who was to be the 
greatest of our judges. 

To be sure, there are phrases, 
uncommonly good phrases: “I have 
a jewel in the head of this campaign 
in the shape of my adventure Sunday 
week ago”, which came natural per- 
haps from a boy who had read his 
“As You Like It”. There are glints, 
sparks that later burst into fire, but 
scarcely discernible unless you had 
seen the flames: 


please— 


“Of course when I thought I was 
dying the reflection that the ma- 
jority vote of the civilized world 
declared that with my opinions | 
was en route for Hell came up with 
painful distinctness.” Whose eye 
would be caught by this unless he 
had read the Collected Legal Papers. 

“ I used to say, when I was young, 
that truth was the majority vote of 
that Nation that could lick all 
others, .... and I think that the 
statement was correct in so far as it 
implied that our test of truth is a 
reference to either a present or an 
imagined future majority in favor 
of our view. .... If I am in a min- 
ority of one, they send for a doctor 
or lock me up.” 

Yet, though you may not be able 
to see the Justice in this young man, 
you will never be able to understand 
the Justice without reading these 
youthful letters of his. Mark Howe, 
in his preface, says that their con- 
temporaneous meaning is not the 
only significant meaning, and that 
“it may well be that of the two wars, 
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the war in fact and the war in ret- 
rospect, it was the latter which was 
dominantly formative of his philoso- 
phy”. He goes on to say that this 
question cannot profitably be dis- 
cussed on the basis of the materials 
in this volume alone. The reader 
will find it hard not to try. 

Holmes never glorified, even in 
retrospect, the realities of war. 
Holmes never forgot, there was 
never quite out of his mind, the 
harsh horror, the reptilian realities 
of war. ‘War, when you are at it, is 
horrible and dull’, he said on a 
Memorial Day a generation after 
the fact. No; it was not war itself 
which he glorified, but war as a chal- 
lenge. “Its message was divine’, he 
went on to say in that Memorial 
address. The importance of this 
little book lies in what it tells us of 
that message, and it tells us enough, 
I think, to give us a clue to the for- 
mation of the Justice’s philosophy 
of life. 

His first combat experience was 
at Ball’s Bluff, just across the Po- 
tomac from Washington. There he 
got his first wound, only a few 
months after he had been graduated 
from Harvard, only a month or so 
after his regiment had 
Washington. The young Holmes was 
none too sure — and who is? — about 
how he was going to behave under 
fire. “I can’t write an account now 
but I felt and acted very cool and 
did my duty I am sure. Whatever 
happens,” he wrote home from the 


reached 


hospital, “I am very happy in the 
conviction that I did my duty hand- 
somely”. 

This was the first of his three 
wounds, and it took him very close 
to death. The second risked losing a 
leg, and the third was through his 
neck. Wounds, dysentery, and hard 
fighting for three years, turned the 
young Harvard man into a profes- 
sional soldier. 

The pungent message of war, what 
Howe calls his “war in retrospect”, 
was the discovery that Holmes found 
in himself the necessary courage and 
the requisite tenacity, without 
prompting or comfort from any out- 


side source. He learned from war 
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that he was capable by himself of 
conquering he feared and 
hated. He not only solved the con- 
flict between the anxiety of fear and 
the duty of bravery. He solved it 
without ideological comfort or 
support. 

When he was nearly dying of his 
first wound, the reflection that he 
might be “en route for Hell” raised 
in his mind an impulse to recant 
his philosophy, “but then I said: ‘By 
Jove, I die like a soldier anyhow — 
I was shot in the breast doing my 
duty up to the hub — afraid? No, I 
*” A year later he writes 
home: “It is rank folly pulling a 
long mug every time one may fight 
or may be killed — very probably we 
shall in a few days, and if we do, 
why, I shall go into it not trying to 
shirk the responsibility of my past 
life with a sort of deathbed abjura- 
tion”. 

In May of 1864 he writes: “I have 
felt for some time that I didn’t any 
longer believe in this being a duty, 
and so I mean to leave at the end 
of the campaign, as I said, if I am 
not killed before”. And when he 
finally decided to resign his com- 
mission, he wrote his mother: “I 
started in this thing a boy; I am now 
a man; and I have been coming to 
the conclusion for the last six months 
that my duty has changed... I 
honestly think the duty of fighting 
has ceased for me — ceased because 
I have laboriously and with much 
suffering of mind and body earned 
the right, which I denied Willy 
Everett, to decide for myself how I 
can best do my duty to myself, to 
the country and, if you choose, to 
God —”. 

The war had made Holmes into 
a man. He had gone into it pretty 
sure he did not know. He learned 
from it that he did not need to 
know. War had brought him what 
Holmes The Soldier's 
Faith. In that same Memorial ad- 
dress, when he recalled how horrible 


what 


am proud. 


later called 


and how dull war is when you are 
at it and that only when time had 
passed could you see that its message 
was divine, he explained: “I do not 
know what is true. I do not know 


the meaning of the universe. But in 
the midst of doubt, in the collapse 
of creeds, there is one thing I do not 
doubt, what no man who lives in the 
same world with most of us can 
doubt, and that is that the faith is 
true and adorable which leads a 
soldier to throw away his life in 
obedience to a blindly accepted 
duty, in a cause which he little un- 
derstands, in a plan of campaign of 
which he has no notion, under tac- 
tics of which he does not see the 
use.” “If you have been in line. . . if 
you have ridden by night at a walk 
toward the blue line of fire at the 
dead angle of Spottsylvania.. . . if 
you have been on the picket line at 
night in a black and unknown wood 
. If you have had a blind fierce 
gallop against the enemy, with your 
blood up and a pace that left no 
time for fear — if, in short, as some, I 
hope many, who hear me, have 
known, you have known the vicissi- 
tudes of terror and of triumph in 
war, you know that there is such a 
thing as the faith I spoke of. You 
know your own weakness and are 
modest; but you know that man has 
in him that unspeakable somewhat 
which makes him capable of miracle, 
able to lift himself by the might of 
his own soul, unaided, able to face 
annihilation for a blind belief.” 

He had found that unspeakable 
somewhat in himself, and this blind 
belief, this Soldier’s Faith, grew to 
be his philosophy. John Dewey in 
his book Experience:and Nature, 
“gladly borrows the glowing words 
of one of our greatest American phi- 
losophers.” It is Holmes: “That the 
universe has in it more than we 
understand, that the private soldiers 
have not been told the plan of the 
campaign, or even that there is one 

. has no bearing on our conduct. 
We still shall fight — all of us be- 
cause we want to live, some, at least, 
because we want to realize our spon- 
taneity and prove our powers, for 
the joy of it; and we may leave to the 
unknown the supposed final valua- 
tion of that which in any event has 
value to us. .. . Philosophy opens to 
the forlorn hopes on which we throw 
ourselves away, the vista of the far- 
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thest stretch of human thought, the 
chord of a harmony that breathes 
from the unknown.” 

Here then in this small book we 
have the springs from which later 
flowed Holmes’ philosophy. As he 
fiity years afterwards told the Har- 
yard Law School Association: ‘‘] was 
walking homeward on Pennsylvania 
Avenue, near the Treasury, and as I 
looked beyond Sherman’s Statue to 
the west, the sky was aflame with 
scarlet and crimson from the setting 
sun, . . . I remembered the faith 
that I partly have expressed, faith 
in a universe not measured by our 
fears, a universe that has thought 
and more than thought inside of it, 
and as I gazed, after the sunset and 
above the electric lights there shone 
the stars.” 

CHARLEs P. Curtis, JR. 
Boston, Massachusetts 


Tue NEW TRADE-MARK 
MANUAL. By Daphne Robert. 
Washington: The Bureau of Na- 
tional Affairs. 1947. $6.50. 
xxi, 375. 


Pages 


It is appropriate that this analysis 
of the new federal trade-mark statute 
of 1946, known as the Lanham Act 
(see, also, 33 A.B.A.J. 144) should 
be written by Miss Robert. Her long 
experience as a lawyer specializing 
primarily in the law of unfair com- 
petition, and particularly as to trade- 
marks, and her intimate contact with 
and participation in, the laborious 
process of drafting the bill in its vari- 
ous forms, and in the legislative his- 
tory of the bill, well qualified her to 
write this volume which she modest- 
ly calls a “manual.” 

The analysis of a law designed to 
codify many of the provisions of the 
existing federal laws pertaining to 
trade-marks and also in effect to “ex- 
haust” the power of the Congress to 
legislate on the subject of trade- 
marks, and thereby to recognize and 
coordinate the rights of trade-mark 
owners under existing laws, is a for- 
midable undertaking. Miss Robert’s 
treatment of her subject is compre- 
hensive as well as remarkably free 


from inaccuracies. As to a volumi- 
nous Act of this character, lawyers 
inevitably differ as to the interpreta- 
tion of some of its provisions. Recog- 
nizing such differences of opinion, 
she has the courage to express some 
of her own ideas, while pointing out 
the possibility that the Courts and 
the Patent Office may arrive at differ- 
ent conclusions. 

Subject to the limitations of her 
subject, Miss Robert discusses the 
provisions of the new Act in a style 
which is interesting to laymen and 
useful to the general practitioner as 
well as to the lawyer who has a 
specialized practice in the field of 
unfair competition and trade-marks. 
Her observations as to existing laws 
or principles are supported adequate- 
ly by footnote citations. 

At the end of her volume, there 
is a well-written history of federal 
trade-mark laws, including the Lan- 
ham Act, 
which contains the full text of the 
new Act and of the prior federal 
acts and International Conventions 
as to trade-marks and unfair com- 
petition. The book contains also a 
learned and thought-provoking in- 
troduction by Edward S. Rogers, 
who discusses various international 
aspects of the Lanham Act. As to 
the enforcement of trade-mark rights 
in the United States, he makes the 


and also an Appendix 


following observation: 


I suggest therefore, that the bind- 
ing force of the decisions of the Courts 
of the various States with respect to 
unfair competition and the obligation 
on the federal Courts to apply them, 
supposed to result from Erie Railway 
v. Tompkins, are now removed. I sug- 
gest further that State decisions have 
been supplanted by the Conventions 
and the federal statute, and for the 
first time citizens of the United States 
are assured in federal Courts of effec- 
tive protection against unfair com- 
petition by National law. 

In her treatment of Erie Railway 
Company v. Tompkins as applied to 
trade-marks, Miss Robert seems not 
to go so far as Mr. Rogers. She says, 
as to unregistered marks (page 227): 

Even in cases where an infringing 
mark is used in interstate commerce, 


the relief granted by the federal Court 
is circumscribed by the law of each 
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State where the infringement or other 

unfair trade practice is proved. 

The author recognizes (pages 133 
et seq.) that in view of the incon- 
testability feature of the new Act, 
a user of a trade-mark must now 
watch his step. He cannot hereafter 
rely on any common law rights 
acquired by him in territory into 
which he has extended the use of his 
trade-mark after the publication of 
a conflicting federal registration that 
subsequently has become incontest- 
able. 

C. A. SOANS 


Chicago, Illinois 


Crrnicar PREPARATION 
FOR LAW PRACTICE. By John S. 
Bradway. Durham, North Carolina: 
Duke University Press. 1946. $3.00. 
Pages x, 208. 

The rapidly increasing number of 
law teachers, Bar examiners, judges, 
and practising lawyers, who are 
determined to put a stop to the pres- 
ent hypocritical system under which 
the public is allowed to believe that, 
when the State admits a man to the 
Bar and licenses him as an attorney, 
it signifies he is fully qualified to 
practise whereas the whole profes- 
sion knows the exact reverse to be 
the truth, will find comfort, inspira- 
tion and illumination in this book. 

The honest equation is that edu- 
cation in a law school plus ap- 
prentice training plus passing the 
State’s Bar examinations equals a 
lawyer. Eliminate apprentice train- 
ing and there is a chasm. 

In Professor Bradway’s words: 
“Orthodox law school courses pro- 
vide a foundation of unquestioned 
value. But the law student who re- 
ceives his diploma must usually cross 
a substantial gap before he becomes 
the seasoned practitioner who in- 
spires in his clients a reasonable 
amount of confidence. The Legal 
Aid Clinic course is one type of 
bridge.” (page 3) The Legal Service 
Office for of Moderate 
Means can be a companion bridge. 

This short volume is the more 
persuasive because it is not a reform 
tract; it is not even “beamed” at the 


Persons 





March, 1947 * Vol. 33 259 


is 














13 









“Books for Lawyers” 


I have enumerated. The 
book is written simply and solely 
for the guidance of young would-be 
lawyers who are about to learn to 
practise by practising under super- 
vision, and whose training will be 
made more intelligent by instruction 
in the art of practice. 

Many sincere educators ask: 


groups 


“Granted that something must be 
done, granted that legal aid and 
legal service offices possess excellent 
clinical material, how in the world 
can you teach or inculcate the art 
of practice in a student?” 

John Bradway has spent the best 
part of his life finding out the 
answer and proving it. 

The law teacher has felt that the 
old apprentice plan was too hap- 
hazard. If a law school graduated 
two hundred men and they were 
scattered in a hundred or more 
offices, how could it be possible to 
watch them, to supervise, guide and 
train them? Our Association has 
committed itself to 
teaching and training. 

The answer is that the legal aid 
offices are, and the legal service 


institutional 


offices will be, institutions in exactly 
the same sense that hospitals are 
institutions. 

Another question asked by educa- 
tors is: “Will the clients present 
problems in the right variety of 
subjects?” The is that in 
learning to practise, the “subject” 
is of minor importance; what is im- 
portant is the client. In law school, 
the student is confronted with cases 
in books; in the clinic he is con- 
fronted by human beings in person. 

“When the student takes a course 
in contracts, he knows every case in 
the casebook is a contracts case. If 
the course is torts, the casebook is 
filled with torts cases. The client, 
however, does not have a label on 
his coat reading: ‘I am a contract 
” (page 73) 

If the client says that a careless 
driver ran him down, the trained 
practitioner will think in terms of, 
and elicit the facts about, “negli- 
gence,” “contributory negligence,” 
and “damages”; but he will also ask 
if the client carries accident in- 


answer 


, 


case’ or ‘I am a tort case. 
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surance. 

Clinical instruction does not fol- 
low the “course” method but it does 
follow the case system. “There is no 
better mental exercise than becom- 
ing accustomed to a case method of 
study where all the problems arising 
are not in one field of law. It is in 
this process that the synthesizing 
effect of the Clinic work is most 
clearly shown.” (page 29) 

“So it is of minor concern that 
the daily routine of cases does not 
produce for each student an illustra- 
tion from each field of law of his 
other courses, or that Legal Aid 
clients are uniformly poor people 
with the types of problems peculiar 
to poor people, or that a particular 
case may contain no question of 
law at all. We are here concerned 
with a different ‘dimension.’ The 
orthodox standards of value of law 
school courses are not controlling 
here. A gradual and developing 
process of student orientation is 
anticipated.” (page 7) 

To the practising lawyer, the 
nature and function of clinical train- 
ing can be made plain by using a 
different approach. 

“In a sense, the Clinic course is 
an aptitude test for law practice. 
The staff Views the student from two 
standpoints: First, from the stand- 
point of the head of a large law 
office — if the student were a young 
lawyer trying out for a permanent 
place on the staff, would he be ac- 
ceptable? Second, from the stand- 
point of the client — would the 
client bring a second case to the 
student after watching him handle 
the first?’” (page 160) 

Adapting Pound’s famous phrase 
about action,” Professor 
Bradway says: “Part of the task of 
the Clinic is to introduce the student 
to the law office in action.” (page 20) 

The atmosphere or “climate” of 
the Clinic office is that of every busy 
law office. “It tends to break down 
the instructor-student relationship 
and replace it with a senior-junior 
law partnership arrangement. The 
attention of staff and students fo- 
cuses upon one objective — more 
efficient service to the client. The 


“law in 


result is a cooperative atmosphere 
in meeting problems seen to be 
mutual.” (page 19) 

The true secret of any art can 
never be pinned down in words, 
but the philosophy of the plan 
clearly emerges from the following 
sentences: 

“The attainment of the foregoing 
objective calls for special types of 
bridge-building. Attention should be 
given to the teaching method; but 
the other side of the task — the 
learning process — should not be 
neglected. One assumes that this 
learning process consists of four 
general steps: A planting of the idea, 
observation as the instructor demon- 
strates how the idea functions in 
practice, participation by student 
under supervision for the purpose 
of gaining experience, eventual re- 
laxation of the supervision so that 
the student acquires the necessary 
self-confidence to proceed on _ his 
own.” (page 4) 

“The seasoning process makes 
little headway if the student is 
merely a pair of hands or legs with 
all the decisions made for him. The 
Clinic work is planned to shift the 
burden gradually to the student's 
shoulders.”” (page 19) 

Clinical_training does not, in the 
pedagogical sense, teach either sub- 
stantive or adjective law; it is not 
a review or follow-up of law school 
courses. 

What clinical training does im- 
part is some understanding of such 
vitally important factors as how to 
interview a client, how to prepare a 
case, how to plan a legal campaign, 
how to negotiate a fair settlement, 
how to try a case in court. It gets 
down to brass tacks on such mun- 
dane things as how to keep a decent 
record of a case, how to keep track 
of one’s time, how to save time, how 
to dictate an effective letter, how to 
get the facts, and how to evaluate 
them. 

Professor Bradway, as the Director 
of the Legal Aid Clinic at Duke Uni- 
versity Law School, does his work 
quietly and thoroughly. He makes 
no claims. He lets the performance 
speak for itself. 
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it I may, for a moment, assume 
the role of protagonist, let me ask 
those who incline to criticize this 
clinical training idea what plan they 
have which is as effective? Does any 
law school teach any of its students 
how to settle a case fairly and ethi- 
cally by using legal tools and re- 
sources? Does any modern law office 
let its neophytes interview the 
clients? What in the world is a young 
man to do who wants to hang out 
his own shingle — should there be 
no place where he can learn the 
rudiments that he must know? 

The claim that our present system, 
or lack of it, does work somehow is 
admitted. Fine men go to fine law 
schools and ultimately become fine 
lawyers. 

But it works in a clumsy, haphaz- 
ard, tortuous way. It takes entirely 
too long. And it is dangerous. 

The case for the apprentice 
method of clinical training is that 
the way to learn to do something 
is to do it. That is as true of law 
practice as of swimming, driving an 
automobile, playing bridge, growing 
vegetables and flowers. The further 
case is that the process can be facili- 
tated by wise instruction; else why 
do our leading surgeons perform op- 
erations in a great amphitheatre 
filled with medical interns? The final 
claim is that men properly grounded 
by law schools in the science of law, 
will in an institutional type of office 
actually learn how to practise, and 
will learn it as rapidly as the com- 
plex nature of the process makes 
possible. 


REGINALD HEBER SMITH 
Boston, Massachusetts 


SouTHERN ORATORY. By 
Francis Pendleton Gaines. 
sity, Alabama: University of Ala- 
bama Press. 1946. 

One June day three years ago, I sat 
capped, gowned and hooded, on the 
campus of a Southern college, wait- 
ing to hear a graduating address. 
The summer sun and the unaccus- 
tomed regalia combined to create a 


Univer- 





drowsy discomfort which I had no 
reason to anticipate would be alle- 
viated by anything the speaker might 
offer. No reason to anticipate be- 
cause I only knew that the orator of 
the day was the president of Wash- 
ington and Lee University, and a 
not inconsiderable experience had 
led me to believe that on such oc- 
most either 
nearsightedly read a learned but dull 
discourse or indulge in what Disraeli 
called “the dreary drip of dilatory 
declamation.” 

What happened was something 
quite different. Dr. Francis Pendle- 
ton Gaines delivered one of the best 
—I am inclined to think the best— 
graduating addresses I have ever 
heard. As I listened all was forgotten 
but the speaker and his utterance. 


casions academicians 


It was only later when | thought it 
over that I realized what qualities 
had produced the effect—appropriate- 
ness of thought, purity of diction, 
apt allusion and quotation, restrained 
humor, complete spontaneity, per- 
fect timing, ease and grace of de- 
livery. The only college president 
I ever heard give a comparable 
performance was when at Madison 
I listened to Glenn Frank as he told 
what he was trying to accomplish at 
the University of Wisconsin. 

And so I read President Gaines’ 
book to learn what an accomplished 
Southern orator thinks of his prede- 
cessors, what a master craftsman has 
to say of his art. I was not disap- 
pointed, for the four addresses! that 
comprise this slender volume are in- 
fused with the same qualities that so 
impressed me that June day on the 
campus. If there has been any more 
penetrating discussion of Southern 
oratory, it has not been my good 
fortune to see it. 

Not only are the pronouncements 
of statesmen considered but the ubiq- 
uitous oratory of court-room, polit- 
ical stump and camp meeting. Two 
Negroes are included among the 
great Southern orators—Frederick 
Douglas and Booker T. Washington. 
Of Douglas I know only what I have 
read, but I can testify from personal 
experience that Booker T. Washing- 
ton had few equals as an impressive 
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speaker.? Of the court-room orators 
he names Seargent S. Prentiss as 
“chieftain of them all.”? From this 
it is unlikely that there will be any 
dissent. 

Dr. Gaines’ purpose, however, was 
not merely to give random portraits 
of great Southern orators but to con- 
sider oratory as a factor in Southern 
life and to analyze the methods of 
those who effectively used it as their 
medium in influencing Southern 
thought. 

Dr. Gaines starts from the reasoned 
premise “that oratory had peculiar 
dominance in the admiration, the 
aspiration, and probably the ulti- 
mate destiny of that section.” (page 
1) The “great torch flames” with 
the transcendence of Richard Henry 
Lee, and Patrick Henry—to Virgin- 
ians their Cicero and Demosthenes. 
In comparing and contrasting Lee 
Henry, Dr. Gaines strikingly 
points up the methods of the orator: 
Lee with “‘as fine and as full a prep- 


’ 
ana 


aration for a career of statesmanship 
as any American could ever boast 
.... perfectly sure of himself... . 
at home in all realms of history and 
of political philosophies «+ te 
wisdom of a thousand sages at the 
tip of his tongue ... . his voice noted 
for the soft and musical timbre, for 
the copiousness of volume together 
with all perfections of modulation 
.... 80 graceful his gestures that the 
Edmund Pendleton 
once accused him of practicing before 


sober-minded 


a mirror.” 

Patrick Henry “quoted nobody; he 
had none of the smooth and oily 
graces of the diplomat; . . . he seemed 
depressed, frequently, as he took the 
floor—then there was the magic mo- 


1. Delivered at Alabama College as the third 
series of Dancy lectures. 

2. ‘‘Many intelligent Southerners, asked to name 
the most dramatic speaker who ever stood in a 
Southern pulpit, would unhesitatingly nominate 
John Jasper, the famous Negro of Richmond. . . . 
He may be remembered, moreover, merely for his 
delightful categories of God's favored people: 
De Huguenots and de Hottentots, de Abyssinians 
and de Vohginians." ** (page 9) 

3. For a review of the latest biography of 
Prentiss, see the Journal for December, 1945; Vol. 
31 at page 655. 

4. It has been said that Winston Churchill so 
practiced in his early years. 
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ment he faltered until he 
warmed up, and then he made men’s 
hair stand on end, men’s blood run 
cold ....” He was “the divinely in- 
spired apostle of the heroic spon- 
taneities the pure genius of 
oratory.”® 

In the next generation “was that 
scintillating and enigmatic figure, 
John Randolph of Roanoke.” He 
would come into the House of Rep- 
resentatives booted and spurred and 
sit as if in a coma; suddenly he would 
arouse himself and coruscate in 
lightning flashes. He was matchless 
in invective. Some of his epithets 
are a part of our literature. Of an 
opponent: “Like a dead mackerel in 
the moonlight, he shines and stinks.” 
Of the alliance between John Quincy 
Adams and Henry Clay: “The coali- 
tion of Blifil and Black George .. . , 
of the Puritan with the black leg.” 

In the four decades that preceded 
the Confederate War “the torch 
flickers.” The dominant voices were 
those of John C. Calhoun, Robert 
Toombs and William L. Yancey. 
Whatever of history and logic was on 
her side, the South in defending the 
existence and in advocating the ex- 
tension of slavery was fighting against 
“the stars in their courses.” 

When Achilles strives some vast rock 

to throw 
The line too labors and the words 
move slow. 


Only after the war was “the torch 
renewed and enlarged.” ‘The first 
phase was the glamorization of the 
Confederate soldiers. “At this mo- 
ment we may smile a little at the ful- 
someness,” says Dr. Gaines, “but for 
some of us, whose people they were, 
it is not altogether a matter of amuse- 
ment. We still have a tightening of 
the heart cords at some of the trib- 
utes—however they may sound to the 
ears of detachment.” 

The real goal of the Southern or- 
ator of this era was that of reconcil- 
iation. Of all who essayed the task 
the success of none approached that 
of L. Q. C. Lamar. He was superbly 
cast for the role. He had been a 
colonel in the Confederate army and 
a member of the Confederate govern- 
ment. He had repeatedly defended 
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Jefferson Davis in the Senate of the 
United States, once declaring: “The 
only difference between myself and 
Jefferson Davis is that his exalted 
character, his preeminent talents, his 
established reputation as a 
statesman, as a patriot, and as a 
soldier, enabled him to take the lead 
in the cause to which I consecrated 
myself and to which every fiber of 
my heart responded.” And when 
Senator George F. Hoar attacked 
Davis, Lamar retorted: “When Pro- 
metheus was chained to the rock it 
was not an eagle that plucked at his 
vitals, it was a vulture.” 

And so when Lamar delivered his 
eulogy of Charles Sumner the nation 
was electrified, for all men knew that 
his were no idle words of a sycophant 
but the magnanimous outpouring of 
a courageous heart. Probably no 
single speech in all our history had a 
more instantaneous effect or a greater 
influence. Certainly nothing in the 
decade following Appomattox was 


well 


more persuasive in convincing the 
sections they should “clasp hands 
across the bloody chasm.” 

The Southern orators of the next 
generation, led by Henry W. Grady,® 
convinced their countrymen that the 
legend of the phoenix could come 
It has. To them we owe much. 

The “New South” found its major 
prophet in Woodrow Wilson. “The 
South is of the Woodrow Wilson way 
of thought. He phrased with beauty 
and with power, the deepest convic- 
tions of his own people.” (page 61)? 

It is perhaps just as well that Dr. 
Gaines does not bring his categories 
of Southern orators down to the 
present time, for he would have had 


true. 


5. Dr. Gaines correctly points out that both 
Henry's native capacity and his preparation have 
been minimized. 

6. “‘As the century turned, Grady's ‘New South’ 
had displaced Patrick Henry's ‘Give me liberty’ 
as the favorite declamatory vehicle of the boys of 
Dixie." (page 57) 

7. Woodrow Wilson, notwithstanding his long 
residence in the North, was essentially a South- 
erner. Speaking at the University of North Car- 
olina he declared: ‘The only place in the country, 
the only place in the world, where nothing has to 
be explained to me is the South."’ 

8. Among the legends of the American Bar 
Association are the stories of the doings and 
sayings of Private John and his crony, George W. 
Peck of Chicago, at the Annual Meetings. 


9. Bob won on this occasion and afterward 


to award the palm to another South. 
erner living in the North. That 
might have been embarrassing, for 
John W. Davis is his Senior Trustee, 


Dr. Gaines’ selections are well 
chosen and adequate to illustrate his 
theme. Except for limitations of 
lecture time he would no doubt have 
amplified them. Probably he would 
have liked to have told us more about 
“Private” John Allen of Mississippi, 
the first Southerner who dared joke 
about the Confederate War, the most 
delightful humorist who ever enter- 
tained the House of Representatives.’ 

If these lectures are ever expanded, 
as they should be, into a definitive 
study of the subject, there will be 
space for the inclusion of other 
names. Edward W. Carmack, Pat 
Harrison and Thad Carraway had 
some of the corrosive wit of John 
Randolph of Roanoke without his 
theatricality or misanthropy. 

Bob Taylor, a prose poet and a 
prince of entertainers, will be in- 
cluded. Perhaps there will be a chap- 
ter on what Tennesseans remember 
as the “War of the Roses’, when the 
brothers Taylor, Democratic Bob 
and Republican Alf, campaigned 
against one another for the governor- 
ship, lustily lambasting one another 
in joint debate by day and sleeping 
together in fraternal concord by 
night.® 

In the larger work John Sharp 
Williams will not be omitted, for 
next to the President he was the 
most notable orator of the Wilson 
era. His natural spontaneity, the 
purity of his English, his good taste, 
his learning and logic, his mastery of 
the philippic, and his restrained 


went to the United States Senate. Many years 
later Alf was elected governor. 
Bob Taylor had a good, though somewhat 


ornate, prose style and reveled in rhythmic sen- 
tences. He also possessed a keen sense of humor. 
For long it had been the invariable practice of 
Tennesseans speaking in Texas to stress the con- 
tributions Tennessee had made to the Lone Star 
State, naming Sam Houston, Davy Crockett, et al. 
Governor Taylor (as he then was), speaking on 
Tennessee Day at the Dallas Exposition in 1890, 
voried the theme: 

“The greatest grievance which we have against 
Texas lies in the fact that we have loaned her 
thousands of our bravest men and loveliest women 
and she has never returned our jewels except upon 
the requisition of the Governor, when Tennessee 
has tenderly sung to Texas “‘Oh, where is my 
wandering boy tonight?”’ 
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emotion, perfectly equipped him for 
every occasion. Two competent 
judges, with different viewpoints, 
James M. Cox!® and George Whar- 
ton Pepper!!, have pronounced him 
the greatest orator they ever heard 
in Congress. In a popular election, 
without descending to demagogy, he 
proved himself superior to James K. 
Vardaman in appealing to the voters 
of Mississippi although Vardaman 
was popularly supposed to be an 
adept in every artifice calculated to 
sway that particular electorate. 

The most effective occasional ad- 
dress I ever heard was delivered by 
Williams. Shortly after I came to the 
Bar, former Senator Edward W. Car- 
mack was killed on a Nashville street 
by his political enemies. A few weeks 
later Williams spoke in Memphis at 
a meeting held to honor Carmack, 
who had once lived in that city and 
had many personal and _ political 
friends there. Memphis was the 
home of the Governor of the State, 
Malcolm R. Patterson, who had been 
Carmack’s bitterest opponent, and 
whose partisans at least equalled in 
number the friends of Carmack. 

The theatre was packed that Sun- 
day afternoon; the two factions were 
about equally represented in the au- 
dience. Feeling was tense. All faces 
were serious and some were scowling. 
Not a few men were armed. 

Senator Williams spoke without 
either manuscript or notes. He began 
in a conversational tone which grad- 
ually increased in volume without 
any apparent lifting of the voice. 
Without fulsomeness but in moving 
phrases he sadly described the friend 
he had known and loved. The effect 
was achieved by the accuracy and 
vividness of the description, by the 
beauty and appropriateness of the 
language and by the strength of the 
speaker’s suppressed feeling. 

And then as if unable longer fully 
to control himself, his eyes flashing, 
but without either shouting or ges- 
ticulating, he launched into a wither- 
ing denunciation of Carmack’s ene- 
mies and especially of his assailants. 

Finally, the climax reached, after 
a pause he walked quietly to the very 
edge of the stage and, standing silent 


for a moment, in a voice vibrant with 
deep emotion, quoted without identi- 
fication those lines from “‘Macbeth”: 
His virtues 
Will plead like angels, trumpet- 
tongued, against 

The deep damnation of his taking off. 

As he stepped slowly back there 
was a hush, the still before the storm; 
and then every listener leaped to his 
feet and there broke the thunder of 
unanimous applause. 

WALTER P. ARMSTRONG 

Memphis, Tennessee 


Tue CONSTITUTION AND 
WHAT IT MEANS TODAY. By 
Edward S. Corwin. (Ninth Edition, 
Completely Revised). Princeton, N. 
].: Princeton University Press. Feb- 
ruary 3, 1947. $2.75. Pages xvi, 271. 

Ordinarily this department does 
not note, much less review, successive 
the field of 
legal literature. Exception is made 
when, as in this instance, the issu- 
ance of a completely revised edition 
of a well-known volume is in itself 
a milestone or landmark along the 
troubled road of American constitu- 
tional history. 

When Professor Corwin of Prince- 
ton University first published, in 
1920, his interpretation of the Con- 
stitution, it became one of the most 
controversial works of non-fiction. 
Many of the trends which he saw in 
progress were assailed and denied, by 
staunch defenders of the Constitution 
as it was conceived and written. With 
the years, the successive editions, the 
shifts of judicial decision, and the 
rapid course of economic and politi- 
cal events, Professor Corwin’s work 
has grown in stature and recognition, 
and is now looked on by many as 
having been regrettably prophetic. 
Within less than twenty years, trou- 
bling things have come to pass. 

The ninth edition has about twice 
as many pages as the first, and about 
four times as many words of com- 
mentary. Neither cases nor other au- 
thorities were then cited; there was 
no table of cases nor indices. These 
indispensables have been added. The 


editions of a book in 
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plan of giving the current interpreta- 
tion of the Constitution, article by 
article and clause by clause, has been 
retained. The style is attractive for 
laymen as well as sufficiently exact 
for lawyers, and the result is a volume 
which will be read avidly by those 
who wish to get an over-all picture as 
to what an observant legal scholar 
believes has befallen the Constitu- 
tion. No better means of admeasur- 
ing the many changes can be found 
within as brief a compass. The an- 
alysis is penetrating and useful for 
readers of all vocations and interests; 
some lawyers will try not to agree 
with parts of it. 

the 


past decade and especially the most 


The present emphasis is on 


recent years. Professor Corwin main- 
tains his thesis that during the past 
decade, “the Constitution has been 
subjected to the impact of two major 
crises.”” The first of these, as he sees 
it, is “the necessity which con- 
fronted it in 1937 of affording the 
New Deal lodgment within the con- 
stitutional fold.” As he pointed out 
in his seventh edition, “the official 
guardians of the fundamental law 
met this necessity by returning to 
Chief Justice Marshall’s sweeping 
conception of National supremacy, 
thereby discarding the century-old 
theory that the reserved powers of 
the States comprised an independent 
limitation on National power.” This 
is of course the concept against which 
Judge Julian P. Alexander, of the 
Supreme Court of Mississippi, in- 
veighed so earnestly in our January 
issue (pages 3-6, 78-81). 

Professor Corwin’s present revi- 
sions reflect largely what he sees as 
the second great constitutional crisis 
of the decade, due to American parti- 
cipation in World War II and the 
events leading up to it. In wartime, 
he points out, “Interpretation of the 
Constitution falls much more largely 
to the political branches of the gov- 
ernment than to the judiciary.” In his 
eighth edition, accordingly, consider- 
able attention was given to Executive 





10. Journey Through My Years, page 102. 


11. "No member of the Senate in my time 


approached in eloquence John Sharp Williams of 
Mississippi."* 


Philadelphia Lawyer, page 148. 
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and legislative acts illustrative of the 
war power and suggestive of its effect 
both on private rights and constitu- 
tional structure. At the same time 
several other topics which recent 
events had brought into prominence 
space than 
hitherto, such as Nationality, Con- 


were accorded greater 
scription, Executive Agreements, and 
so on. The present edition takes note 
of several previously neglected topics, 
and brings the whole story down sub- 
stantially to January | of this year. 

The learned author reminds that 
at the close of his preface to the sev- 
enth edition he wrote: “Constitu- 
tional law has always a central in- 
terest to guard. Today it appears to 
be that of organized labor”. Professor 
Corwin notes that “This was said 
apropos of the Court’s virtual repeal 
of the Sherman Act so far as the ac- 
tivities of labor unions are concerned 
and of its bringing picketing under 
the rubric ‘liberty’.” Pursuing this 
same course of decision further, .the 
Court has today, as he sees it, “re- 
placed the older doctrine of laissez 
faire of which business management 
was the beneficiary with one equally 
challenging to public authority, of 
which organized labor and its leader- 
ship are the beneficiaries. From this 
circumstance and the public reaction 
to it are likely to arise the most in- 
teresting problems of constitutional 
interpretation for some time to 
come”. 

In a concluding paragraph which 
looks ahead, Professor Corwin recalls 
to mind Mr. Justice Holmes’ remark 
respecting the Supreme Court: “We 
are very quiet there, but it is the 
quiet of a storm center, as we all 
Corwin observes 


know.” Professor 


that “In order to remain at the cen- 
ter of a storm, one has to move along 
with it; and this is just what the 
Court failed to do prior to 1937, with 
the result finally of getting caught in 
the tempest’s swirling periphery, 
thereby losing a few feathers.” He 
suggests that since 1937 the Court 
“has been doing the exact opposite 
of this, but the penalty invited is the 
same. It is altogether probable that 
the Court is in for some rough 
weather in the near future, not all 
of which will have been bred outside 
its own walls.” 


InpustrRiAL PEACE AND THE 
WAGNER ACT. How the Act 
Works and What to Do About It. By 
Theodore R. Iserman. With a Fore- 
word by Professor Leo Wolman. 
New York: McGraw-Hill Book Com- 
pany, January, 1947. $1.50 (paper- 
bound). Pages 91. 

One of the most competent and 
polemic of the many current bro- 
chures on acutely controversial sub- 
jects has been written by a militant 
member of the New York Bar, whose 
discussion of rank-and-file 
control over the supervisory forces 
depended on by industrial manage- 
ment will be well remembered by 
our readers (December issue, pages 
875-879). 

The author gives a concise and 
cogent presentation of what he re- 
gards as basic faults in the Wagner 
Act, from which “monopoly” pow- 
ers of irresponsible labor leaders 
seem to him to have stemmed. His 
exposition reflects the temper of the 
times, particularly of those who for 
years have been “out in front” in 


union 


what was long a losing battle against 
the abuses that grew up from the 
administration of the Act. Mr. Iser- 
man’s narration carries the battle- 
scars of his own vain struggles. And 
the incisive “foreword” is by the 
scholarly Professor Leo Wolman, of 
Columbia, who has spent a lifetime 
in loyalty to the cause of labor or- 
ganization but was assailed as a 
“traitor” when his sense of reality 
told him that the long-run public in- 
terest needed protection from abuses 
and arbitrary powers. 

A lawyer who wished to make an 
effective advocacy of amendments of 
the Wagner Act would find Mr. 
Iserman’s book an excellent outline 
of argument. By no means all who 
are aware of abuses will go along 
with all of his proposals for modifica- 
tions. In the opinion of many objec- 
tive observers, a NLRB climate of 
impartiality and fairness in fact-find- 
ing, and of active regard for the pub- 
lic interest as well as for labor lead- 
ers’ quests for power, might have 
remedied, and might still remedy, 
many abuses which Mr. Iserman at- 
tributes to the Act itself. A pattern 
of one-sided adherence to formulat- 
ed concepts having been established 
by the NLRB and long persisted in, 
great difficulty is experienced, by Mr. 
Iserman as by leaders in the Con- 
gress, in drawing the line between 
abuses which require corrective 
modifications of the Act and those 
which could be overcome by a re- 
statement of the legislative purpose 
and the setting up of an impartial, 
law-governed agency for its enforce- 
ment against labor organizatidns and 
employers alike in the interests of 
fair plav for paramount public rights. 


Inter-American Bar Postpones Meetn g 


The fifth Conference of the Inter-American Bar Association, scheduled 
to be held in Lima, Peru on April 6-18 will not take place at that time. 
The Lima Organizing Committee in charge of arrangements has found 
that hotel accommodations will not be available for the large number 
of delegates who may wish to attend. 
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Review of Recent Supreme Court Decisions 


by Edgar Bronson Tolman* 


Fair Labor Standards Act—‘‘Portal- 
to-Portal’’ Pay—Periods Between 
Punching Clock and Beginning and 
End of Productive Work as Part of 
Statutory Workweek—Burden of Proof 
inderson v. Mt. Clemens Pottery 
Company, 91 L. ed. Adv. Ops. 1114; 
66 Sup. Ct. Rep. 1187; U. S. Law 
Week 4434. (No. 342, decided June 
10, 1946). 

Note. Publication of the review of 
this opinion, written soon after its 
delivery, was inadvertently omitted. 
Because this case has been referred 
to as the basis of the so-called “‘portal 
to portal’”’ suits, this review is here 
inserted. E. B. T. 

Employees of the pottery company 
brought this suit under § 16(b) of 
the Fair Labor Standards Act of 1938 
(52 Stat. 1060, 29 U.S.C. § 201 et seq.) 
for overtime compensation based up- 
on the periods between the time of 
punching the time clock and the time 
when productive labor was scheduled 
to start and finish. A special master 
recommended dismissal for failure to 
sustain the burden of proof. The 
District Court allowed recovery for 
a period estimated to be consumed 
in punching the clock and walking 
between the clock and the place of 
work (60 F. Supp. 146). Only the 
company appealed. The Sixth Cir- 
cuit Court of Appeals held the mas- 
\er’s findings sustained and dismissed 
the cause of action (149 F. 2d 461). 
he Supreme Court reversed and re- 
manded the case for the determina- 
tion of the amounts of walking time 





* Assisted by James L. Homire; labor cases by 
J. Dimock, member of the Board of Editors; tox 
cases by Mark H. Johnson. 


Fc 


involved and preliminary activities 
involved and the assessment of dam- 
ages with due regard to the de 
minimis principle. 

Mr. Justice MurpnHy delivered the 
opinion of the Court. He states that 
an employee has carried his burden 
if he proves that he has in fact per- 
formed work for which he was im- 
properly compensated and if he pro- 
duces sufficient evidence to show the 
amount and extent of that work as a 
matter of just and reasonable infer- 
ence; that the burden then shifts and, 
if the employer fails to produce evi- 
dence of the precise amount of work 
or which is sufficient to negative the 
reasonableness of the inference, the 
court may approximate the damages 
in an award. He agrees with the spe- 
cial master that there was insufficient 
proof that productive work was done 
outside the scheduled periods or that 
the times of clock-punching measured 
the employees’ work or that employ- 
ees were forced to wait for times be- 
fore and after the scheduled periods 
or were not free to spend such times 
on their own behalf but states that 
there must be included in the statu- 
tory workweek the walking time and 
time involved in preliminary ac- 
tivities such as preparing equipment 
for productive work. 

Mr. Justice BuRToN, with whom 
Mr. Justice FRANKFURTER concurred, 
rendered a dissenting opinion for 
affrmance of the dismissal. 


Mr. Justice JACKSON did not par- 
ticipate. 

The case was argued by Mr. Ed- 
ward Lamb for Anderson, and by 
Mr. Frank E. Cooper and Mr. Bert 


V. Nunneley for Mt. Clemens Pottery 
Company. 


Federal Procedure—Rules 30 (b), 33, 
34 and 26—Discovery of Contents of 
Lawyers’ Files 

Hickman v. Taylor, 91 L. ed. Adv. 
Ops. 330; 67 Sup. Ct. Rep. 385; U. S. 
Law Week 4139. (No. 47, decided 
January 13, 1947). 

The Federal Rules of Civil Proce- 
dure greatly broadened the field of 
discovery. So broad was the new 
field that from the very beginning it 
became evident, to those who were 
framing the rules, that means must 
be provided for the protection of 
litigants from abuse. 

For the purpose of providing that 
protection, Rule 30 (b), was incor- 
porated into the Rules. That Rule 
may be here briefly restated as fol- 
lows: 

. the court in which the action is 
pending may make an order that .. . 
certain matters may not be inquired 
into .. . or the court may make any 
other order which justice requires to 


protect the party or witness from an- 
noyance, embarrassment or oppression. 


This case was brought to recover 
damages because of the death of one 
of those employed on a tug which 
suddenly sank in the Delaware river 
while towing a car float of the B. & 
O. R.R. Plaintiff's attorney sought, 
as a matter of right, discovery of oral 
and written statements of witnesses, 
in the possession of defendants’ at- 
torneys. 

The district judge ordered the at- 
torney to produce all written state- 
ments of witnesses and to state in 
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substance any fact learned through 
oral statements of witnesses to him, 
—the atforney refused compliance 
with this order. He was adjudged in 
contempt and ordered committed to 
jail until he should comply. On ap- 
peal to the Circuit Court of Appeals, 
Third Circuit, the judgment of the 
district court was reversed, that court 
holding that the information here 
sought was part of the “work product 
of the lawyer” and hence privileged 
from discovery under the Federal 
Rules of Civil Procedure. The Su- 
preme Court took the case on certi- 
orari and affirmed the judgment of 
the Circuit Court. 

Mr. Justice Murpny delivered the 
opinion of the Court. He first ex- 
amines the principal rules which 
he deemed applicable to this ques- 
tion. He declares that none of 
those rules authorize the production 
of the statements in the lawyers’ files 
of what the witnesses have told the 
lawyer, and that “to the extent that 
petitioner was seeking the produc- 
tion of memoranda and statements 
gathered by Fortenbaugh [defend- 
ant’s lawyer] in the course of his 
activities as counsel, petitioner mis- 
construes his remedy.” He shows 
that the desired production of state- 
ments, written and oral, 
authorized by any of the discovery 
rules unless the lawyer’s deposition 
was taken under Rule 26 and a sub- 
poena duces tecum was served under 
Rule the production of 
specified documents at the taking of 


was not 


45 for 


the lawyer’s deposition. 

Plaintiff's counsel had urged that 
to deny the individual plaintiff the 
discovery ordered by the trial court, 
would “give a corporate defendant 
a tremendous advantage in a suit by 
an individual plaintiff”. In reply to 
that contention Mr. Justice MURPHY 
says “Discovery ... is not a one-way 
proposition. It is available in all 
types of cases at the behest of any 
party, individual or corporate, plain- 
tiff or defendant.” 


It was argued on behalf of plain- 
tiffs that the discovery rules are de- 
signed to enable the parties to dis- 
cover the facts and compel their 
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disclosure wherever they might be 
found. 

In reply to this argument Mr. Jus- 
tice Murpny assents to the claim that 
discovery rules “are to be accorded a 
liberal treatment. No 
longer can the time-honored cry of 


broad and 
‘fishing expedition’ serve to preclude 
a party from inquiring into the facts 
opponent's case. 
Mutual knowledge of all the relevant 
facts gathered by both parties is es- 
sential to proper litigation 

The deposition-discovery procedure 
simply advances the stage at which 


underlying his 


the disclosure can be compelled, . . . 
thus reducing the possibility of 
surprise.” 

Mr. Justice MurpHy points out the 
“ultimate and necessary boundaries” 
of discovery. He says: “As indicated 
in Rules 30(b) and (d) and 31 (d) 
limitations inevitably arise when it 
can be shown that the examination 
is being conducted in bad faith or 
in such a manner, as to annoy, em- 
barrass or oppress the person subject 
to the inquiry. And as Rule 26(b) 
provides, further limitations come 
when 
touches upon the irrelevant or en- 


into existence the inquiry 
croaches upon the recognized do- 
main of privilege.” Having thus 
summarized the limitations on the 
right of discovery, Mr. Justice 
Murpny points out some of the per- 
missible fields of discovery from the 
files. He “Where 
relevant and non-privileged facts 
remain hidden in an attorney’s files 
and where production of those facts 
is essential to the preparation of 
one’s case, discovery may be properly 
had.” 


Defendants’ attorney invokes the 


lawyer's says: 


protection of the “lawyer-client privi- 
lege” under Rule 30(b). As to that 
point Mr. Justice Murpny declines 
to describe the bounds of this 
privilege, but says that it does not 
apply to “information which an at- 
torney procures from a witness while 
acting for his client in anticipation 
of litigation.” 

It is next pointed out that there 
was no showing made “of necessity” 
or that denial of production would 


cause the plaintiff any undue hard 
ship or injustice. 

The necessity that much of the 
lawyers’ work must be “done in se. 
crecy” is adverted to. 

The opinion concludes with a de. 
nial that ‘“‘all the files and mental 
processes of lawyers” were by the dis- 
covery rule “opened to the free scru- 
tiny of their adversaries.” 

Mr. Justice JAcKson delivered a 
concurring opinion in which Mr. 
Justice FRANKFURTER joined. He goes 
back to the origin of discovery as a 
judicial tool. He traces it to the old 
Equity Rules and follows it into its 
modern development. He declares 
that such a use of discovery as is here 
sought, finds no approval in the his- 
tory of discovery. 

Moreover he declares that such an 
interpretation of the Federal Rules 
would soon make them inoperative 
for the Bar would quickly refrain 
from accumulating in their files any 
such material. Finally he turns to an 
examination of the evil consequence 
to the reputation of the Bar and the 
lowering of public confidence in law- 
yers which would follow such a lower- 
ing of professional ethics. 

Mr. Justice JACKSON’s concurring 
opinion closes with this paragraph: 
“The question remains as to signed 
statements or those written by 
witnesses . . . such a statement might 
be useful for the impeachment of the 
witness who signed it, if he is called 
and if he departs from the state- 
ment.” 

The case was argued by Mr. Abra- 
ham E. Freedman for Hickman, Ad- 
ministrator, and by Mr. Samuel B. 
Fortenbaugh, Jr. and William I 
Radnar for the tug-owners. 


Eminent Domain—Just Compensa- 
tion—Declaration of Taking Act— 
Interest 
Albrecht et al. v. U. S.,91 L. ed. Adv. 
Ops. 461; 67 Sup. Ct. Rep. 606; U. S. 
Law Week 4200 (Nos. 148, 149, 150, 
151, and 155, decided February 3, 
1947). 

The Government entered into sep- 
arate written contracts with five 
landowners for the purchase of their 


land 
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lands at agreed prices. It was agreed 
that in case of failure to show title 
satisfactory to the Attorney General, 
the Government should condemn the 
land and take title and possession 
inder the “Declaration of Taking 
\ct’’. The contract made no men- 
tion of interest. 

[he Government took possession 
i§ the lands under the contract but 
thereafter its representatives became 
convinced that by reason of fraud 
and other things the price was “‘gross- 

excessive’, took steps to rescind 
filed 


actions, took immediate possession 


the contracts, condemnation 


by order of court, and deposited in 


the court sums ol money substan- 
tially less than the contract price. In 


| companion case, involving an 


identical contract a district court 


held the contract valid. That judg- 
ment was affirmed by the Supreme 
Court, whereupon the Government 
paid into the Court in the present 
the 


price. The landowners asserted their 


cases the balance of contract 
rights to interest on the value of the 
land, under the Fifth Amendment. 

On this controversy one district 
court held for the Government and 
another district court held that the 
landowners were entitled to interest. 
Phe Circuit Court (Eighth Circuit) 
held for the Government. In another 
case involving similar facts the Fifth 
Circuit Court held for the land- 
owners. 

On certiorari the Supreme Court 
iirmed the decision of the Circuit 
Court (Eighth Circuit) and denied 
the recovery of interest. 

The opinion of the Court was de- 
livered by Mr. Justice BLACK. 

As to the claim that the owners 
were entitled under the Fifth Amend- 
nent to receive interest from the 
date of taking to the date of pay- 
nent on the value of the land taken, 
Mr. Justice BLACK says: the 
nethods used by courts to determine 
just compensation’ in an adversary 
proceeding where the parties have 
failed previously to agree on its 
amount is not the exclusive method 
for determining that question. The 


Fifth Amendment does not prohibit 


the Government 
from agreeing between themselves as 


landowners and 
to what is just compensation for 
property taken. Nor does it bar them 
from embodying that agreement in 
a contract, as was done here.” 

Mr. Justice BLAck recognized that 
when the taking was in the exercise 
of the right of eminent domain, as 
distinguished from acquirement by 


contract, interest is considered by 


the Court in estimating just compen- 


sation, but says that where, as in the 
instant case, the compensation was 
fixed by contract, in the absence of 
express contract or legislative pro- 
vision, interest cannot be added to 
the agreed price. 

Mr. Justice Rerp and Mr. Justice 
DouGLas dissented. They quote from 
the opinion of the Circuit Court of 
Appeals (Fifth Circuit) the tollow- 
ing statement: ““The stipulation 
merely had the effect of relieving the 
Government from having to make 
prool as to what was just compensa- 
tion and of running the risk of hav- 
ing an amount fixed which might be 
unsatislactory’. United States v. 
Baugh, 149 F. 2d 190, 192. ‘The land- 
owners’ ‘right to have interest 1s 
found in the Constitution and is 
neither found nor lost in the con- 
tract.’ Id., page 193.” 

In support of that position they 
emphasize the fact that the Govern- 
ment “renounced” the contract and 
proceeded to acquire the land by 
condemnation rather than by con- 
tract. 

The case was argued by Mr. Rich- 
Coburn and Mr. Samuel 
M. Watson for Albrecht and by Mr. 
Roger P. Marquis for the Govern- 


mond C, 


ment. 


Double Jeopardy—Due Process— 
Cruel and Unusual Punishment 


rel Willie Francis v. 
Resweber, Sheriff, 91 L. ed. Adv. Ops. 
359; 67 Sup. Ct. Rep. 374; U.S. Law 
Week 4153. (No. 142, decided Janu- 
ary, 13, 1947). 


Louisiana ex 


Francis was convicted of murder 
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and sentenced to be electrocuted 
May 3, 1946. On that day he was 
prepared for execution, strapped in 
the chair and the executioner threw 
the switch which should have caused 
a fatal charge of electricity to have 
passed through his body. The mech- 
anism failed to operate. After three 
hours of effort it still failed to work. 
There was doubt and controversy as 
to whether any electricity passed 
through the prisoner’s body. He was 
taken back to his cell. The Governor 
of Louisiana fixed a new date, May 
9, for the execution. Applications 
were made to the State Supreme 
Court for writs of certiorari, manda- 
mus, prohibition and habeas corpus. 
That court denied the petitions on 
the ground of lack of any basis for 
judicial review. The Supreme Court 
of the United States granted certi- 
orari, because of alleged violations of 
right under the Federal Constitution. 
The decision of the Supreme Court 
of Louisiana was afhirmed. Mr. Jus- 
tice REED announced the judgment 
of the Court. 

The opinion began with a state- 
ment that in the consideration of the 
case under its peculiar circumstances 
it would be assumed but not decided 
that violation of the Fifth and Eighth 
Amendments, as to double jeopardy 
and cruel and unusual punishment 
would be violative of the Due Proc- 
ess Clause of the Fourteenth Amend- 
ment. Opening this branch of the 
case, Mr. Justice REED says, “We see 
no difference from a constitutional 
point of view between a new trial for 
error of law at the instance of the 
state, that results in a death sentence 
instead of imprisonment for life, and 
an execution that follows a failure of 
equipment.” 

In regard to the Eighth Amend- 
ment the evidence and arguments are 
reviewed and Mr. Justice REED says, 
“The cruelty against which the Con- 
stitution protects a convicted man is 
cruelty inherent in the method of 
punishment, not the necessary suffer- 
ing involved in any method employed 
to extinguish life humanely.” 

Next is considered the argument 
that the treatment of the prisoner, 
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under the circumstances here shown, 
was a violation of the equal protec- 
tion of the law. That contention was 
rejected and it was said, “So long as 
the law applies to all alike, the re- 
quirements of equal protection are 
met. We have no right to assume that 
Louisiana singled out Francis for a 
treatment other than that which has 
been or would be generally applied.” 

Mr. Justice FRANKFURTER delivered 
a concurring opinion. He empha- 
One that “the 
notion that the Privileges or Im- 
munities Clause of the Fourteenth 
Amendment absorbed . . 


sizes two points: 


the pro- 
visions of the Bill of Rights that 
limit the has 


been given countenance by 


Federal Government 
nevel 
this Court;” and, two, that Louisiana 
has the responsibility and the result- 
ing right to decide the extent to 
which she may go in enforcing her 
own law when the method employed 
is not “repugnant to the conscience 
of mankind.” 

Mr. Justice Burton delivered a 
dissenting opinion in which Mr. Jus- 
tice Doucias, Mr. Justice MURPHY 
and Mr. Justice RUTLEDGE concurred. 

It was urged that because of the 
unusual circumstances of 
the Supreme Court of 
should decide certain “‘issues of fact 
heretofore adjudicated.” The 
first of these was, the extent to which, 


this case 
Louisiana 


not 


if any, electric current was applied 
to and passed through the prisoner’s 
body. The reason assigned for this 
insistence was that the substitution 
of electrocution for hanging was in- 
tended to make the death penalty as 
painless as possible and that the new 
method, which called for a continu- 
ous current of electricity through the 
body of the condemned until death 
ensued must be strictly complied 
with. It was insisted that “there can 
be no implied provision for a second, 
third, or multiple application of the 
current”. Attention was called to the 
fact that the petition alleged that a 
current of electricity passed through 
the prisoner’s body and that although 
the answer denied that allegation, 
the Louisiana court declined to re- 
ceive evidence and decide that issue. 
It was emphasized that the dissenting 
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justices, in calling for a remand of 
the case to the Supreme Court ol 
Louisiana were not asking for the 
release of the prisoner from punish- 
ment, but only for the complete de- 
termination of all the issues raised on 
his behalf. 

The case was argued by Mr. James 
Skelly Wright for Francis and by Mr. 
Michael E. Culligan and Mr. L. O. 
Pecot for State of Louisiana. 


Patents — License Agreements — 
Price-Fixing Clause Is inseparable 
from Royalty Clause—In Action to 
Recover Royalties Licensee Is not 
Estopped to Defend on Ground That 
the Licensed Patent is Invalid and 
Entire Agreement Illegal and Un- 
enforceable 

Edward Katzinger Co. v. Chicago 
Metallic Mfg. Co., 91 L. ed. Adv. 
Ops. 319; 67 Sup. Ct. Rep. 416; U. S. 
Law Week 4126. (Nos. 70 and 71, 
decided January 6, 1947). 

The Katzinger Company licensed 
the Chicago Company to manufac- 
ture and sell baking pans under 
Jackson patent No. 2,077,757, in re- 
turn for a stipulated royalty. The 
agreement included a provision re- 
serving to the licensor the right to 
establish minimum selling prices for 
the patented pans sold by the licen- 
see, and a further provision that if 
the licensee elected to terminate the 
contract without ceasing to manu- 
facture the pans, the licensee should 
be estopped to deny the validity of 
the patent. 

The licensee operated under the 
license for a time, maintaining the 
prices established by Katzinger, but 
subsequently a dispute arose as to 
whether certain pans sold by the li- 
censee were covered by the patent. 
Declining to pay royalties on the 
pans in question, the licensee gave 
notice of termination, and brought 
suit for a declaratory judgment hold- 
ing the patent invalid and not in- 
fringed. The licensor counterclaimed 
for an accounting, alleging that the 
licensee was estopped to question 
the validity of the patent. The Dis- 
trict Court found for the licensor, 
Katzinger, holding that Chicago was 
estopped to attack the validity of the 


patent, and ordered an accounting. 

The Circuit Court of Appeals re- 
versed on the authority of Sola Elec- 
tric Co. v. Jefferson Electric Co., 317 
U. S. 173, holding that the price- 
maintenance provision was insepa- 
rable from the royalty clause; that if 
the patent was invalid the contract 
was illegal and unenforceable; and 
that the District Court had erred in 
holding Chicago to be estopped to 
challenge the validity of the patent 
as a means to establish the illegality 
and unenforceability of the contract. 
The cause was remanded to the 
District Court to pass upon validity. 
That Court found the patent in- 
valid and rendered judgment tor 
Chicago. The Circuit Court of Ap 
peals affirmed, and the Supreme 
Court granted certiorari because ol 
a conflicting decision in MacGregon 
v. Westinghouse, 350 Pa. 333. 

The opinion of the Court was de- 
livered by Mr. Justice BLack. The 
Court passed over the question of 
whether the price-fixing agreement 
would be lawful if the patent were 
valid, holding that the present case 
is controlled by the Sola decision. It 
was held that while in the Sola case 
the plaintiff had sought an injunc- 
tion to compel observance of all pro- 
visions of the contract, including 
price maintenance, that decision was 
not limited to a case in which en- 
forcement of a price maintenance 
clause was sought but “instead of 
resting on such a narrow procedural 
base, was firmly grounded upon the 
broad public interest in freeing our 
competitive economy from the trade 
restraints which might be imposed 
by price-fixing agreements stemming 
from narrow or invalid patents”. 

The Court found that the licen- 
see’s obligation to pay royalties and 
its agreement to maintain prices 
“constituted an integrated consider- 
ation for the license grant. Conse- 
quently, when one part of the con- 
sideration is unenforceable because 
in violation of law, its integrated 
companion must go with it.” 

The opinion further states that, 
“Moreover, solicitude for the interes* 
of the public fostered by freedom 
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restraints of trade, which has been 
manifest by the line of decisions of 
which the Scott Paper Co. [326 U. S. 
49] and Sola cases are two of the 
latest examples, requires that there 
should be no departure from the 
»uiding principles they announced.” 

\ccordingly, the decision of the 
Circuit Court of Appeals was af- 
firmed. 

In a dissenting opinion, Mr. Jus- 
tice: FRANKFURTER, with whom Mr. 
Justice Reep, Mr. Justice JACKSON, 
ind Mr. Justice Burton concurred, 
expressed the view that the issues 
were not controlled by the Sola de- 
cision, and that it is at least doubtful 
whether the effect of the instant de- 
cision is not to destroy the long es- 
tablished doctrine of licensee estop- 
pel. The dissent concludes, “If a 
doctrine that was vital law for more 
than ninety years will be found to 
have now been deprived of life, we 
ought at least to give it decent public 
burial.” 

Che case was 
Charles J. 


argued by Mr. 
J. Merriam for Katzinger 
and Mr. Ephriam Banning for Chi- 
cago Metallic Co. 


Administrative Procedure — Agricul- 
tural Marketing Act of 1937 — Re- 
covery of Payments for Producer — 
Settlement Fund — Pursuit of Admin- 
istrative Remedy 


United States v. Ruzicka, 91 L. ed. 
\dv. Ops. 229; 67 Sup. Ct. Rep. 207; 
U. S. Law Week 4088 (No. 54, de- 
cided December 17, 1946). 

Ruzicka, and others, handlers of 
milk, resisted an action brought to 
recover amounts claimed to be due 
from them on account of adjust- 
ents made in respect of payments 
to them for milk. 
irises in connection with the admin- 
istration of the Agricultural Market- 
ing Act of 1937 under which Order 
No. 41 was issued by the Secretary 
of Agriculture. This order is an 
“Order Regulating the Handling of 
Milk in the Chicago, Illinois, Mar- 
keting Area.” Under it handlers are 
paid a uniform minimum price, 
which is subject to adjustment. 


The question 


In the action brought here to re- 
cover against the handlers on ac- 
count of adjustments under which 
they were required to make pay- 
ments into the Producer-settlement 
Fund, they defended on the ground 
that the demand on them was based 
on faulty inspection of their accounts 
and improper tests of their milk and 
milk products. The District Court 
ruled that these issues could not be 
raised in the court, because the han- 
dlers had not invoked the adminis- 
trative remedy provided by the Act. 
rhis the Circuit Court of Appeals 
reversed. On certiorari the Circuit 
Court’s judgment was reversed by 
the Supreme Court. 

Mr. Justice FRANKFURTER delivered 
the opinion of the Court. He cites 
the relevant provisions of the Act 
and describes the scheme set up un- 
der the Act and under Order No. 41. 
While recognizing that the Act does 
not expressly, preclude a_ handler 
from raising in court defenses of the 
character here involved, the opinion 
concludes that nevertheless that lim- 
itation is implicit in the statutory 
scheme. 

Mr. Justice DouGLas concurred in 
the result. 

The argued by Mr. 
George Thomas Washington for the 


case was 


Government and by Mr. William 
Parker Ward for Ruzicka. 


Administrative Procedure — Interstate 
Commerce Act — Water Carriers — 
Certificate of Convenience and Ne- 
cessity — Not Subject to Alteration 
by Commission 


United States, et al. v. Seatrain Lines, 
Inc., 91 L. ed. Adv. Ops. 311; 67 Sup. 
Ct. Rep. 435; U.S. Law Week 4132 
(No. 61, decided January 6, 1946). 
Ihis case involves the question 
whether the Interstate Commerce 
Commission having granted a certifi- 
cate of public convenience and _ ne- 
cessity under Section 309 (a) of the 
Interstate Commerce Act to a com- 
mon carrier by water, to carry “com- 
modities generally’”” may thereafte: 
modify the certificate by restricting 
it to car-ferry operations for trans- 
porting loaded and unloaded freight 
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cars. The Commission on its own 
motion reopened the proceedings in 
question and modified the certificate 
in such manner as to impose the re 
striction above mentioned. The Dis- 
trict Court set aside the order on two 
grounds: First, that the Commission 
exceeded its statutory authority; and, 
had 
wrongly modified the certificate in 


second, that in any event it 
view of the fact that the carrier had 
expended large sums of money in 
reliance upon the complete validity 
of the original certificate. On ap- 
Court the 
ruling of the District Court was af- 
firmed, but the action of the Su- 
preme Court is limited to approval 


peal to the Supreme 


of the first ground advanced by the 
District Court. 

The opinion of the Court was de- 
livered by Mr. Justice BLack. 

Mr. Justice RUTLEDGE concurred 
in the result. 

The case was argued by Mr. Ed- 
ward M. Reidy for United States and 
by Mr. Wilbur LaRoe, Jr., for Sea- 
train Lines. 


Taxation — Constitutionality of Gross 
Receipts Tax Upon Interstate Sale 


Freeman v. Hewit,91 L. ed. Adv. Ops. 
205; 67 Sup. Ct. Rep. 274; U.S. 
Law Week, 4077. (No. 3, December 
16, 1946). 

The taxpayer was the testamentary 
trustee, domiciled in Indiana, of a 
decedent domiciled in Indiana at the 
time of his death. The trustee in- 
structed his Indiana broker to sell 
securities forming part of the trust 
estate. Through the broker’s New 
York correspondents the securities 
were offered for sale on the New 
York Stock Exchange. When a pur- 
the New York 
brokers notified the Indiana broker 


chaser was found 
who in turn informed the trustee, 
and the latter brought the securities 
to his broker for mailing to New 
York. Upon their delivery to the 
purchasers, the New York brokers 
received the purchase price, which, 
after deducting expenses and com- 
they transmitted to the 
Indiana broker. The latter delivered 


mission, 
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the proceeds less his commission to 
the trustee. Indiana imposed a 1% 
tax upon the gross receipts of the 
sales. The tax was sustained by the 
Supreme Court of Indiana. 

The decision was reversed, in an 
opinion by Mr. Justice FRANKFURTER, 
on the ground that the tax was “a 
levy upon the very process of com- 

and was 
the Com- 


merce across States lines’, 
therefore a violation of 
merce Clause. 

The opinion states that mere ab- 
does not 
validate a tax upon interstate com- 
merce. state 
power does not merely forbid a State 


sence of discrimination 


“This limitation on 


to single out interstate commerce fo1 
hostile action. A State is also pre- 
cluded from taking any action which 
may fairly be deemed to have the 
effect of impeding the free flow of 
trade between States. It is immaterial 
that local commerce is subjected to 
a similar encumbrance.” 

Mr. Justice FRANKFURTER points 
out also that direct taxation of inter- 
state commerce is inherently more 
burdensome than the police power 
regulation of such commerce. “The 
power to tax is a dominant power 
over commerce. Because the greater 
or more threatening burden of a 
direct tax on commerce is coupled 
with the lesser need to a State of a 
particular source of revenue, at- 
tempts at such taxation have always 
been more carefully scrutinized and 
more consistently resisted than police 
power regulations of aspects of such 
commerce.” 

It is that taxation is not 
forbidden merely because it has some 
effect upon interstate commerce. Ex- 
amples of permissible taxation, to 


noted 


make such commerce “‘pay its way”, 
are a tax on local manufacture, even 
if the products are destined for other 
States; a license tax on foreign and 
domestic corporations doing business 
in the State; a privilege tax on 
residence, measured by net income, 
including that derived from inter- 
state commerce; and a property tax 
in the state of domicile of the owner. 
“While these permitted taxes may, 
in an ultimate sense, come out of 
interstate commerce, they are not, as 


270 American Bar Association Journal 


would be a tax on gross receipts, a 
direct imposition on that very free- 
dom of commercial flow which for 
more than a hundred and fifty years 
has been the ward of the Commerce 
Clause.” 

The opinion rejects the test of 
multiple taxation. “If another State 
has the interstate 
transaction, the burdensome conse- 


taxed same 
quences to interstate trade are un- 
But that, for the time 
being, only one State has taxed is 
irrelevant to the kind of freedom of 
the 


deniable. 


trade which Commerce Clause 
generated.” 

Mr. Justice RUTLEDGE, in a lengthy 
concurring opinion, states that the 
defect of the tax is that it is unap- 
portioned, and not that it has a 
“direct incidence” upon interstate 
commerce. 

In a dissenting opinion in which 
Mr. Justice MurpHy concurred, Mr. 
Justice DoucLas argued that the re- 
ceipt by the trustee of the proceeds of 
sale was not interstate commerce, and 
that a tax upon such receipt was not 
a violation of the Commerce Clause. 

The case was argued by Mr. Harry 
[. Ice for Freeman; by Mr. John J. 
McShane for Hewitt. 


Railroad Reorganization — Jurisdic- 
tion of Bankruptcy Court to Deter- 
mine Claims for State Taxes 
Gardner v. New Jersey, 91 L. ed. Adv. 
Ops. 410; 67 Sup. Ct. Rep. 467; U.S. 
Law Week 4171 (No. 92, decided 
January 20, 1947). 

In proceedings for reorganization 
of the Central Railroad of New Jer- 
sey, under § 77 of the Bankruptcy 
Act, the State of New Jersey filed in 
the bankruptcy court its claim for 
taxes. These had been the subject of 
prior proceedings of both legislative 
and judicial nature, the state court 
having declared unconstitutional cer- 
tain legislation providing for com- 
promise and settlement of the de- 
linquent taxes. 

The bankruptcy court referred the 
tax claim to a special master who 
found among other things that § 77 


confers jurisdiction on the bank. 
ruptcy court to determine the claim 
of the state against the railroad and 
the amount of the taxes due and 
their lien, subject to the limitations 
of Arkansas Corporation Commis. 
sion v. Thompson, 313 U.S. 132. 

The bankruptcy court confirmed 
the report of the special master, but 
the Circuit Court of Appeals re- 
versed. It held that the only matters 
left open in the bankruptcy court 
were mathematical errors of compu- 
tation or legal error in assessment. 

On certiorari the Supreme Court 
reversed. Mr. Justice DouGLas de- 
livered the opinion of the Court, 
which rejects the argument that to 
permit the bankruptcy court to de- 
termine the tax claim constitutes a 
suit against a state. In this connec- 
tion the broad definitions of “claims” 
and “creditors”, as contained in § 77, 
are emphasized. 

The Court also rejects the conten- 
tion that Congress did not include 
state tax liens in the scheme of § 77 
proceedings. 

The Court, however, reafirms the 
rule of Arkansas Corporation Com- 
mission v. Thompson, supra, that 
the bankruptcy court may not rede- 
termine property values of the road, 
where state valuation proceedings 
have already been had. But that, 
nevertheless, leaves open many ques- 
tions for trial by the reorganization 
court. The opinion cites examples of 
questions thus left open, including 
the validity and priority of lien, its 
extent whether covering realty, per- 
sonalty, or revenues, the amount of 
the tax claim and whether it has 
been swollen by forbidden penalties. 

The Court also alludes to the use- 
ful function of compromises in re- 
organization proceedings, but de- 
clines to pass on the merits of the 
controversy here as to the legislative 
compromise of the tax claims, be- 
cause this question has not been 
passed on by either the bankruptcy 
court or the Circuit Court of Appeals. 

The case was argued by Mr. James 
D. Carpenter for the bankruptcy 
trustee and by Mr. Benjamin C. Van 
Tine for New Jersey. 
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Richard 
Smith 
WHALEY 


® When a vacancy in the office of 
Judge of the Court of Claims arose 
in 1930, President Herbert Hoover 
appointed to the post a seasoned 
South Carolina 
shown an independence and firmness 


lawyer who had 
in dealing fairly with issues between 
claimants and the Government. A 
native of Charleston, South Carolina, 
educated at the University of Vir- 
ginia from which he took his degree 
in law, WHALEY had served eleven 
vears in the State Legislature, of 
which he had been the Speaker, and 
eight years in the National House of 
Representatives. He had been some- 
what active as a Democrat in Na- 
tional politics, a delegate to National 
party, and a 
vigorous supporter of Woodrow Wil- 


conventions of his 


son for and in the Presidency. 
After he left Congress in 1921, 
President Calvin Coolidge in 1923 
appointed him as Chairman of the 
District of Columbia Rent 
mission. WHALEY showed diligence 


Com- 


and an aptitude for judicial work 
which led President Coolidge to 
appoint this South Carolinian a Com- 
missioner of the Court of Claims 


in 1925, to cope with the flood of ac- 
cumulating claims from World War 
I. When an appointment to the 
Court of Claims was needed in 
1930, President Hoover disregarded 
partisan considerations by naming 
WHALEY to the Court. 
Chief Justice in 1939. 


On February 1 


He became 


Chief 
WHALEY resigned from the Court, 


Justice 


at the age of 72 years, having made 
an enviable record in the discharge 
of his duties in what has become one 
of the most important and influential 
federal judicial tribunals, now like- 
ly to be confronted with a deluge 
of claims from World War II. 


® When a vacancy in the office of 
Chief Justice of the Court of Claims 
arose in January by reason of the 
resignation of the distinguished 
South 
President Hoover had put on the 


Carolina Democrat whom 
Court, President Truman named as 
his successor Judge MARVIN JONEs, 
of Texas, who had been named to 
the Court in 1940 but had left it fon 
two years on leave of absence for 
administrative work during 1943-45. 
Judge Benjamin H. Littleton, of 
Texas, whom President Hooyer had 
named to the Court in 1929, was not 
advanced to the Chief Justiceship. 
Jones was born near Valley View, 
in Cooke County, Texas. In 1907 he 
was graduated in law from the Uni- 
versity of Texas and admitted to the 
Texas Bar, to practise at Amarillo. 
During World War I he was in the 
Tank Corps. He was a member of 
1917-40, and was 
Chairman of the House Committee 


Congress during 


on Agriculture and member of the 


Democratic National Campaign 


Committee. 

\ppointed to the Court in 1940, 
he obtained a leave of absence in 
1943 to act as Assistant Director of 
Stabilization. He _ was 
The United 
Conference on Food and Agricul- 


Economic 
President of Nations 
ture, at Hot Springs, Virginia, in 
1943, and was the head of the Federal 
War Food Administration from June 
of 1943 until his return to the Court 
in July of 1945. JONEs’ successor as 
a member of the Court of Claims 
has not been nominated at this writ- 
that 
partisan considerations should not 


ing. Lawyers who _ believe 
control the nomination or confirma- 
tion of judges are drawing com- 
parisons between what transpired in 
1930 and what has taken place thus 


far in 1947. 


Philip B. 
PERLMAN 


® What has 
mented on as placing a capable, 


been generally com- 


“middle-of-the-road” lawyer in a 
“key” post, was President Truman's 
nomination of PuiLip B. PERLMAN, 
of Baltimore, Maryland, as Solicitor- 
General of the United States, to 
succeed J. Howard McGrath, who 
was elected last fall to the Senate 
from Rhode Island. 

PERLMAN, who was 57 years old on 
March 5, studied law at the Uni- 
versity of Maryland, but turned to 
journalism and was employed on 
Baltimore newspapers. He was ad- 
mitted to the Bar of his State in 1911 
and began the practice of law. He 
was graduated from the University 
of Maryland in law in 1912, but 
stayed on in journalism. He was City 
Editor of the 
Sun, and a very good one, when he 
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resigned in 1917 to become a legal 
assistant to Albert C. Ritchie, then 
Attorney General of the State. In his 
earliest days at the Bar, Ritchie had 
been an assistant secretary of oun 
\ssociation, in which he never les- 
When 


Ritchie moved up to the Governor- 


sened his active interest. 
ship and became a National figure 
because of his independence and his 
devotion to a republican form of 
eovernment under the Constitution, 
PERLMAN became Secretary of State. 

From 1920 to 1923, he was a part- 
ner in the law firm of Marbury and 
Perlman, of which his partner, Ogle 
Marbury, is now the Chief Judge of 
the Court of Appeals of Maryland. 
PERLMAN’S experience in the argu- 
ment of cases on appeal and in the 
drafting of constructive legislation 
has been unusually extensive. From 
1923 to 1926, he was City Solici- 
tor of Baltimore, and then resumed 
the general practice of law, in 
which he has been successful. In 1932 
and 1940 he was a Maryland dele- 
National 
convention. In the Maryland Bar 


gate to the Democratic 
\ssociation he is the Chairman of its 
important Committee on Laws. He 
has been a member of our Associa- 
tion since 1919, and was a member 
of the Association’s Committee of 
seven members, which, during 1945- 
ih, advocated effectively the legisla 
tion passed by the Congress to in- 
crease the salaries of federal judges. 
His qualifications in experience, tem- 
perament, forensic skill, and devo- 
tion to the spirit of American insti- 
tutions, are attested by his friends. 
His name was presented to President 
Truman by Governor Preston Lane, 
for law groups in Maryland. 


Eugene 
Donald 
MILLIKIN 





® A Colorado lawyer, member of 
our Association sinte 1922, has risen 
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to a post of great influence and con- 
tinual prominence, as Chairman of 
the Republican Conference in the 
Senate of the United States, under 
the Legislative Reorganization Act 
of 1946. On many questions of for- 
eign and domestic policy, including 
the controversial reciprocal trade 
agreements, he has worked closely 
with Senator Vandenberg and others 
in trying to work out an acceptable 
bi-partisan policy, despite wide dif- 
ferences of view among members of 
his party, particularly in the House 
leadership. 

MILLIKIN was born in Hamilton, 
Ohio, in 1891. His degree in law was 
earned at the University of Colorado 
in 1913. Admitted thereupon to the 
Bar of that State, he has practised 
law ever since in Denver. He en- 
listed in World War I as a private in 
the U.S. Army, was a Captain and 
then a Major in the infantry, and 
came out as a Lieutenant Colonel of 
Engineers. He received the Pershing 
citation for meritorious service. 

He was appointed to the Senate to 
fill the unexpired term of the late 
\lva B. Adams. In 1944 he won re- 
election for a full term. He is a mem- 
ber of the Colorado and the Denver 
Bar Associations as well as our own 
\ssociation. In the Senate he is show 
ing an aptitude for policy-making, 
for reconciling dissident views, and 
lor grasp of the details of legislation. 


Robert 
Houghwout 
JACKSON 





® Ina most friendly ceremony in his 
office in the Pentagon Building on 
February 7, the distinguished lawyer 
who was United States District Judge 
for the Southern District of New 
York and later a member of the Cir- 


cuit Court of Appeals for the Second 
Circuit, now Secretary of War Rob- 
ert P. Patterson, bestowed the Medal 
of Merit awarded by President Tru- 


man to the Jamestown (N.Y.) trial 
lawyer who had been the American 
Chief Counsel for the prosecution of 
Nazi war criminals before the Inter. 
national Military Tribunal at Nu- 
remberg. The presentation was made 
in the presence of a large group of 
the staff who had been with him dur- 
ing the trials. 

Born in 1892 in Spring Creek, 
Pennsylvania, a few miles south of 
the New York border, JACKSON was 
educated in the New York schools at 
Frewsburg and Jamestown and at- 
Albany School _ for 
awhile. His education was 


Law 
legal 
mostly in a busy law office; he was 


tended 


trying cases in the courts of justices 
of the peace before he was admitted 
to the Bar in 1913. Soon he was trial 
lawyer and counsel for many large 
business enterprises; then counsel for 
the Treasury in important prosecu- 
tions, including the claims against 
the late Andrew Mellon, in which 
he was opposed by the late Frank J. 
Hogan. Then this younger lawyer 
without a law school degree became 
Solicitor General, Attorney General; 
and an Associate Justice of the Su- 
preme Court. Finally he was asked to 
doff his robe and leave his judicial 
duties to be Chief of Counsel for his 
country at Nuremberg. 

The citation signed by the Chiel 
Executive on December 18 and pre 
sented on February 7 read as follows 


Rosert HouGHwout JACKSON, for 
exceptionally meritorious conduct in 
the performance of outstanding serv 
ices to the United States from May, 
1945 to October, 1946. Mr. Justice 
Jackson, as Chief of Counsel for the 
United States for the Prosecution of 
Axis Criminality, playing a leading role 
in the establishment of the Agreement 
signed in London on August 8, 1945, 
by the United States, Great Britain, 
France and the Union of Soviet Social- 
ist Republics, and subsequently ad- 
hered to by nineteen other nations, 
which stands as a major contribution 
to the establishment of a_ peaceful 
world order, providing a basic charter 
which defines crimes against peace, 
war crimes and crimes against hu- 
manity, which recognizes the individ- 
ual responsibility of persons who 
commit such crimes, and which pro- 
vides a fair and acceptable procedure 
for trying individuals accused of such 
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crimes. Subsequently, at Nurnberg, 
Germany, his outstanding professional 
ability and tireless devotion to duty in 
directing the preparation and _prose- 
cution for the United States of the 
cases against Goering and other major 
Nazi war criminals and criminal or- 
ganizations, his tact and diplomacy in 
achieving coordination of purpose 
and effort among the four allied 
powers joined in the prosecution, and 
his masterful skill in personally pre- 
senting before the International Mili- 
tary Tribunal the major arguments 
for the United States, constituted a 
most outstanding contribution to the 
success of these important trials. By 
these noteworthy achievements, Mr. 
Justice Jackson has made a contribu- 
tion of singular importance to all 
peace-loving peoples of the World, 
thereby reflecting great credit upon 
himself and upon the United States. 


Murray 
SEASONGOOD 


® A long-time member of the House 
of Delegates, a member of our Associ 
ation since 1914, an _ indefatigable 
worker in many good causes in and 
outside the Association, will be a 
visiting Professor of Law at the 
Harvard Law School at its 1947 
summer session. 

This former Mayor of Cincinnati 
1878. 


SEASONGOOD, who is practicing law as 


was born in that city in 


a member of the law firm of Paxton 
and Seasongood, has been closely 
associated with Harvard for many 
vears. In 1933, he delivered the an- 
nual E. L. Godkin Lectures on Gov- 
ernment. He has been-a member of 
the Visiting Committees for the 
Graduate School of Public Adminis- 
tration and the Department of Gov- 
ernment. He was graduated from 
Harvard College in 1900 and from. 
the Harvard Law School in 1903. 





Harold 
Montelle 
STEPHENS 


® A Utah lawyer who has served 
with distinction in many posts in his 
State and the Nation and has been a 
member of the Court of Appeals for 
the District of Columbia since 1935, 
received from President Truman on 
February 12 the Medal of Merit for 
the performance of outstanding serv- 
ices in wartime, as American Chair- 
man of the Joint British-American 
December 
1946. The 
made by Dean 
Acheson, the District of Columbia 


Patent Committee from 
7, 1943, to October 1, 
presentation was 


lawyer who is Under-Secretary of 
State, at his office. The citation read: 


Through Justice Stephens’ leader- 
ship, ability, industry, patience and 
tact, his efforts resulted in an im- 
portant contribution to the war pro- 
duction program, to the maintenance 
of good-will between the United States 
and Great Britain, and to the support 
and _ satisfaction of the owners of 
patent rights and unpatented techni- 
cal information. 


STEPHENS was born in Crete, Ne- 
1886. He attended the 
University of Utah, Cornell Univer- 


braska, in 


sity, and Harvard Law School. From 
the last named he received his LL.B. 
degree in 1913. Admitted to the Bar 
in Utah, he practised law in Salt 
Lake City, and served as a judge of 
the State District Court. After being 
an Assistant Attorney General of the 
United States, he was appointed to 
his present post in 1935. 

STEPHENS’ record on the bench has 
been outstanding and has led to his 
being strongly considered for ap- 
pointment to the Supreme Court of 
the United States. He has been a 
member of our Association since 
1922, and has taken a keen interest 
in many of its activities, including 
the JouRNAL. His memorial sketch 
of the late Mr. Justice George Suther- 
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land, of Utah and the great Court, 
a former President of our Associa- 
tion, is regarded as a classic in legal 
literature (see 31 A.B.A.J. 446-453). 
His portrayal of his former colleague 
in the Court, Fred M. Vinson, at the 
time of the latter's appointment as 
Chief Justice of the United States, 
was widely read by members of the 
profession. 

The work for which he received 
the Medal of Merit was done, char- 
acteristically, without its being pub- 
licized or proclaimed. Great useful- 
ness and worth were attributed to it 
by those familiar with the manner 
in which he discharged his duties. 


Francis 


BIDDLE 





® Former Attorney General FRANCIS 
BippiF, predecessor of Tom C. Clark 
as law officer of the Government ol 
the United States, has been chosen 
by President Truman to succeed 
Former Governor John G. Winant, 
wartime Ambassador to Great Brit- 
ain, as the representative of America 
on the controversial Economic and 
Social Council of The United Na- 
tions. This will add another chap- 
ter to the many-sided career of this 
Philadelphia lawyer of distinguished 
lineage and versatile services to the 
economic and social policies ol 
America’s “left wing”. 

Educated at Groton and at Har- 
vard College, and belonging as of 
right to Philadelphia’s venerated 
clan in the law, Bippie has served 
the Government in many capacities 
—Chairman of the National Labor 
Board, Judge of the Circuit Court 
of Appeals for the Third Circuit, At- 
torney General under President 
Franklin D. Roosevelt, American 
Member of the Military Tribunal at 
Nuremberg. He has been a member 
of the American Bar Association 
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since 1924, and was an honor guest 
and speaker at the 1946 Annual 
Meeting at Atlantic City. In his new 
post he is regarded as likely to main- 
tain unbroken the advocacy of “radi- 
cal” policies which has been charac- 
teristic of the representation of the 
United States in the Economic and 


Social Council and its sub-commis- 


sions. 


Ruth 
HALE 





® The first woman Chancellor in the 
history of the United States assumed 
her duties on the bench of Arkansas’ 
Pulaski Division 
Chancery Court in Little Rock on 
February 8 with the formation of the 


County Second 


new tribunal through legislative ac- 
tion. Named to the high post was 
former Master in Chancery RuTH F. 
Hats, who received her oath of office 
less than twenty-four hours after the 
She 
sworn in by First Division Circuit 


signing of the new law. was 
Judge Gus Fulk, dean jurist of that 
judicial district. 

Chancellor HALE assumed the role 
of a judge in equity as dean of an 
unofficial “Court of Domestic Rela- 
tions”, so termed because of the type 
of cases to be heard in her Court. 
Her first official act was the granting 
of two divorce decrees on a “jam- 
packed” docket that has been back- 
logged for several months, due to a 
heavy calendar of cases throughout 
the district. The 
Chancery, which is in effect a Court 


new Division of 
of human and domestic relations, was 
set up under the guidance of First 
Division Chancellor Frank Dodge, 
who had the bill prepared to relieve 
some of the strain on his over-taxed 
docket. 

Originally, he had planned to ask 
the Legislature to provide him with 
a Court of Domestic Relations under 
the complete jurisdiction of Chan- 
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cery Court, which would include 
juvenile delinquents, divorce, and 
child abandonment hearings. After 
conferring with legal experts over 
the State, the Chancellor 


that there would be no legality for 


learned 


such a move, but that it would be 
lawful to divide his equity Court 
into two divisions, in such a manner 
that he could fulfill his purpose. 
His proposal was backed by the 
Arkansas, Pulaski and Little Rock 
Bar Associations, was in the 
hands of a special committee of at- 


and 


torneys to determine its legality, 
prior to introduction in the 1947 
General Assembly. The bill was in- 
troduced into the House of Repre- 
sentatives only ten days before it 
was passed. It was signed by Gov- 
ernor Ben Laney. Chancellor HAL 
is holding hearings in her old Master- 
in-Chancery offices until the custo- 
dians of the court-house can prepare 
a court-room for her in the fow 
story building. Types of cases to be 
heard in her Court will include di- 
abandonment, annul 


vorce, child 


ment, and separate maintenance 
suits, all of which will be relayed to 
her Court from the present First 
Division’s docket. She will lend ju- 
dicial advice to the present juvenile 
Court. Plans for the next general 
election call for the incorporation of 
this type of work under her juris- 
diction. 

Under the State Constitution, a 
domestic relations Court cannot be 
formed in Arkansas, as the Consti- 
tution provides for a definite pro- 
cedure in handling and operating 
the juvenile Court system of the 
State. both 


have indicated that referendum ac- 


However, Chancellors 


tion to amend the Constitution so 
that this type of work can be coupled 
into the litigation of the Second 
Division Chancery Court, will be 
introduced at the 1948 general elec- 
tions or the 1949 General Assembly. 

Under provisions of the new stat- 
ute, the appointive position is open 
only to Chancellor Haut 
general election, with a salary of 
$4,800 a year. After that time the 
position will be elective, and will 


until the 


carry a six-year term of office at a 


salary of $6,000. 

In order to set forth the rules and 
policies of her newly created Court, 
Chancellor HALF will call a meeting 
of all 
four-county district to discuss func. 
Virtually 
District has 


interested attorneys in he) 


tions of the tribunal. 
every attorney in the 
indicated his pleasure in being able 
to serve with Chancellor HALE, who 
has been a Master in Chancery under 
Dut 


her service in that post, she has 


Chancellor Dodge since 1943. 
ing 
heard every uncontested divorce case 
presented in the Pulaski Court in 
equity. 

Her experience in divorce and do 
mestic relations work has been diver- 
sified and well rounded. Prior to 
receiving the appointment as Master, 
1941 to 


domestic relations officer on the staff 


she served from 1943 as a 
of Pulaski County’s Prosecuting At 
torney, Sam Robinson. 

\ native of Little Rock, Chancel 
lor HALE graduated from Little Rock 
Senior High School and received hei 
EAS. 
Arkansas Law School in 


degree from the University of 
1936. She 
was licensed to practice before the 
Arkansas Supreme Court in 1937, 
after taking courses in sociology, 
psychology and mental hygiene in 
the State University. After practic- 
ing law in Little Rock for four years, 
she joined the prosecuting attorney’s 
staff as a deputy prosecutor in charge 
of the bureau of domestic relations 
in 1941. 
Chancellor HALF 1s 
the Little Rock Bar Association and 
a member of the Arkansas Bar. A 


secretary of 


member of the National Association 
of Woman Lawyers, she is serving at 
present as State director for that or- 
ganization and is a member of the 
Board of Control of the Training 
School for Girls and Reformatory for 
Women. She also holds the position 
of Vice President of the League of 
Women voters in Arkansas. Upon 
receiving her oath of office, Chan- 
cellor Hate said: “I am indeed grate 
ful for the honor and appointment 
of serving as Chancellor in the Sec- 
Pulaski 


I feel that the office offers a 


ond Division Chancery 
Court. 


rare opportunity for service.” 
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Administrative Law .. Administrative 
Procedure Act. .§ 10(d) confers upon 
the U. S. District Courts jurisdiction to 
review final agency orders only.. 
statutory provision is necessary to per- 
mit relief from denial of preliminary 
stay. 


® On December 20, 1946, the Unit- 
ed States District Court for the 
Northern District of Ohio, Eastern 
Division, in the case of Avon Dairy 
Co., et al., v. Eisaman, had before 
it one of the first cases involving 
the Administrative Procedure Act. 
the plaintiff, by its complaint, 
sought a preliminary injunction, 
pending the disposition of proceed- 
ings then before the Secretary of Ag- 
riculture, restraining the defendant 
Market Administrator’s enforcement 
as to them of Order 75 promulgated 
under the Agricultural Marketing 
\ereement Act. A motion to dismiss 
the complaint was made by the de- 
fendant on the ground that the Court 
lacked jurisdiction to review the Sec- 
retary’s action until he had heard 
and finally decided the plaintiff's pe- 
tition for relief and that that petition 
was still pending undetermined be- 
fore him. The plaintiff asserted that 
a postponement of the effective date 
of Order 75 had been requested but 
had been denied by the Judicial Of- 
ficer of the Secretary of Agriculture. 
lo uphold its contention that the 
Court, being a potential reviewing 
court of the action taken by the Sec- 
retary, had jurisdiction to prevent 
irreparable injury by issuing the in- 
junction, the plaintiff relied upon 
§ 10(d) of the Administrative Pro- 
cedure Act which provides that “Up- 
on such conditions as may be re- 
quired and to the extent necessary to 
prevent irreparable injury, every re- 
viewing court (including every court 


to which a case may be taken on ap- 


peal from or upon application for 
certiorari or other writ to a reviewing 
court) is authorized to issue all neces- 
sary and appropriate process to post- 
pone the effective date of any agency 
action or to preserve status or rights 
pending conclusion of the review pro- 
ceedings.” The Court refused to give 
cognizance to the construction urged 
by the plaintiff, holding that, under 
the statute, jurisdiction to issue a pre- 
liminary injunction was not exer- 
cisable by the court until the final 
adverse action of the Secretary was 
pending before it. The Court con- 
cluded that, there being no statute 
making reviewable the denial of the 
application for the stay before the 
Secretary of Agriculture, there was 
no jurisdiction to grant relief there- 
from and the complaint was dis- 
missed. 


Attorney and Client. .integration of 
Bar should be denied where not in 
public interest..where no exigency 
exists integration denied despite stat- 
utory authority. 

® On December 18, 1946, the Wis- 
consin Supreme Court denied a mo- 
tion and dismissed a petition request- 
ing that the Court proceed with the 
Matter of the Integration of the Bar 
pursuant to Ch. 315, Laws of 1943. 
In accordance with court order, briefs 
had been filed and arguments heard 
upon certain designated questions 
bearing on the subject. It was as- 
sumed by the Court without decid- 
ing that the questions dealing with 
the constitutionality of integration 
would be answered in its favor. The 
Court asserted that the matter - be- 
fore it rested upon whether or not 
integration would be in the public 
interest, and it stated that this con- 
sideration was closely related to the 
question whether payment of fees 
could be imposed as a condition of 


membership since to integrate the 
Bar without fees would be useless. It 
based its decision that fees could be 
imposed as a condition of member- 


» ship upon its inherent power to re- 


quire the Bar, as officers of the Court, 
to act as a unit if exigencies called for 
it and upon its ability to implement 
this power by requiring contribu- 
tions: Upon an examination of the 
possible activities of the Bar, the con- 
clusion was reached that the Court's 
relation to the Bar would require it 
to censor its budgets and activities 
after integration. This conclusion 
was of great weight in the Court's 
final decision, for it stated that “the 
price of integration would be much 
greater than this court or any lawyer 
ought to be willing to pay, unless the 
exigencies in respect to standards of 
admission and discipline are so great 
as to warrant adoption of some such 
expedient, either temporarily or up- 
on a limited scale.” Since there was 
no contention or suggestion that 
problems of admission and discipline 
were not being taken care of well, 
the Court held that all the desirable 
results of an integrated Bar would 
also result from an adequately sup- 
ported voluntary association and that, 
while the enactment of Ch. 315, Laws 
of 1943, might be considered a dec- 
laration of public policy and was 
entitled to great consideration, car- 
rying it into effect would cause a 
series of situations to arise which 
would be embarrassing to the rela- 
tions of bench and Bar. 


Bankruptcy. .holder of foreign-state 
judgment allowed to introduce evi- 
dence outside record to show that un- 
derlying debt was not a discharge- 
able one and thus that the defense 
of discharge was not available to 
debtor. 

® The Connecticut Supreme Court 
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of Errors, on December 31, 1946, held 
that the Superior Court had im- 
properly granted a stay of execution 
against the defendant’s wages in the 
case of Fidelity & Casualty Co. of 
NF 5 Ms 


sought recovery upon a judgment it 


Golombosky. The plaintiff 
had obtained in a Pennsylvania court 
upon a note containing a confession 
of judgment executed by the defend- 
ant to the plaintiff. The Superior 
Court granted judgment and the de- 
fendant the 
execution on the ground that the 


made motions to stay 
debt evidenced by the Pennsylvania 
judgment was included within a dis- 
charge he had obtained in_ bank- 
ruptcy. It was the contention of the 
plaintiff that the note was without 
consideration other than a pre-exist- 
ing debt owed the plaintiff by the 
defendant which was created by his 
“fraud, embezzlement, misappropria- 
tion or defalcation while acting in a 
fiduciary capacity,” and that the dis- 
charge was not a good defense since 
$17 (4) of the Bankruptcy Act pro- 
vides that such debts shall be ex- 
cluded from the dischargeable class. 
Evidence supporting the plaintiff's 
allegation was excluded by the trial 
court on the ground that the debt to 
the plaintiff was “created” by the 
judgment. The question presented 
on appeal was whether or not the 
fact that the judgment was based 
upon a note precluded the admission 
of the evidence showing that the 
debt which the note represented fell 
within §17 (4). The Court felt that 
the decisions which had held that, in 
determining the nature of the in 
debtedness, a court could not go 
behind the judgment and record had 
generally overlooked two principles: 
that where an action is brought upon 
a note, and a discharge in bankruptcy 
is set up as a defense, proof is ad- 
missible to show that the underlying 
debt was created by fraud or one of 
the other excepted causes; and that 
the rendition of a judgment upon an 
obligation does not change the char- 
acter of the indebtedness. The in- 
tention of Congress to relieve only 
the honest debtor was also a factor 
influencing the decision of the Court. 
It stated that, in allowing the admis- 
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sion of extraneous evidence it was 
not allowing an attack upon the 
judgment, but that the plaintiff was 
attacking the defendant’s right to the 
defense of discharge and was through- 
out insisting upon the right to re- 
cover upon the judgment in the man- 
ner and form in which it was 
rendered. 
Dickenson, J., dissented on the 
ground that, while the trial court 
could go behind the judgment to 
ascertain the character of an action, 
it could not do so to establish a dif- 
ferent cause. He pointed out inci- 
dentally that the judgment was based 
upon a note including a provision 


for a 10% attorney's fee. 


Conflict of Laws. .custody of infants 
..until such time as the children be- 
come domiciled in another state, de- 
crees of the courts of the state of the 
divorce awarding custody must be 
given full credit by the courts of other 
states. .a parent acting in disobedi- 
ence to a court order cannot secure a 
new domicile for the child. 


® On November 21, 1946, the Wash- 
ington Supreme Court reversed an 
order of the trial court in the case 
of Mullins vy. Mullins (174 P. 2d 
790) and granted to the applicant a 
writ of habeas corpus ordering the 
defendant, his former wife, to pro- 
duce their child and to surrender his 
possession to the applicant. The de- 


fendant had been awarded the 
child’s custody, subject to the appli- 
cant’s rights of visitation, by the 


Ohio divorce decree. 
Subsequently, the same court had 


terms of an 


given the defendant permission to 
take the child to the Pacific Coast for 
a period “not to exceed two months.” 
Contrary to that order, she retained 
him in the State of Washington for 
a period in excess of four months, 
whereupon the applicant petitioned 
the Ohio court for custody of the 
child and was granted such custody. 
Upon this the applicant 
based his case for the writ of habeas 
corpus. The Supreme Court disa- 
greed with the trial court’s conclu- 
sion that the Ohio Court lacked 
jurisdiction to award the custody 


award, 


of the child to the applicant. It stated 
that, by the great weight of authori 
ty, the jurisdiction of the court ren- 
the 
tinued as to the custody of children 
of the parties and that the decrees 
of a court of a sister state must be 


dering decree of divorce con 


given credit in cases in which such 
court had jurisdiction. It held that 
it would not consider the change of 
custody of children whose custody 
had been determined by a court of a 
sister state, until such time as the 
children became domiciled in Wash- 
ington, and that, in the present case, 
the child was not domiciled in Wash- 
ington since the child himself could 
not change his domicile because of 
his minority and since reasoning and 
justice demanded that a parent act- 
ing in disobedience to a court orde1 
could not secure a new domicile fon 
the child. In respect to the view of 
the trial court that a return of the 
child to Ohio would be detrimental 
to his welfare, the Court said that it 
was conscious of the fact that the 
courts of sister states were as well 
able to make provision for the chil- 
dren as it was. 

Corporate Reorganization unless 
there is a clear abuse of discretion, 
orders of District Court as to allow- 
ance of claims and expenses will not 
be disturbed on appeal. .services are 
not compensable where rendered pri- 
marily for special clients and not of 
benefit to the general estate or its 
administration. 


=" In the Matter of Mt. Forest Fur 
Farms of America (157 F. 2d 640), 
decided on October 9, 1946, the Sixth 
United States Circuit Court of Ap- 
peals affirmed the District Court's 
orders of allowance and disallowance 
of fees claimed and expenses in- 
curred in connection with the reor- 
ganization of the debtor corporation 
under Chapter X of the Bankruptcy 
Act. The total 
against the estate exceeded one-half 


amount of claims 


million dollars; by the trustee's esti- 
mate, the assets of the debtor were 
worth $1,500,000. The Court point- 
ed out that the policy of the Bank- 
ruptcy Act was to reduce to a mini- 
the administering 


mum cost of 
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estates, and decisions of the Supreme 
Court denouncing the allowance of 
excessive Claims were quoted. The 
Court stated that more lip service 
than decisive application had been 
given the principle that burdensome 
lees and expenses must be avoided. 
hat orders of the District Court 
will not be disturbed on appeal in 
the absence of a clear abuse of dis- 
cretion was held to be the rule, and 
no abuse was found in the present 
case, although one fee allowed was 
said to have been more than the re- 
\iewing court “could in conscience 
have allowed.” The Court held that 
lees were properly denied where serv- 
ces were rendered primarily for the 
benefit of special clients and did not 
iid the general debtor’s estate. Mil- 
er, ]., disagreed with this last view, 
being of the opinion that the Act 
did not impose a limitation upon 
claims where the services were pri- 
marily for the benefit of special cli- 
ents but that, on the contrary, it au- 
thorized compensation to such 
laimants if either the services con- 
tributed to the plan or were bene- 
ficial in the administration of the 
estate. 


Criminal Law. . conviction for violation 
of the mail frauds statute affirmed. . 
motion for a directed verdict should 
be overruled where a_ reasonable 
mind might be convinced of guilt be- 
yond a reasonable doubt. 


" The denial of motions by the de- 
iendants for directed verdicts of ac- 
quittal and the convictions of the 
defendants for violation of and con- 
‘piracy to violate the mail frauds 
statute in the case of Curley et al. v. 
('nited States were affirmed by the 
District of Columbia Court of Ap- 
peals on January 13, 1947. The de- 
lendants, Curley, Fuller, and Smith, 
were respectively president, vice-pres- 
ident, and treasurer of an organiza- 
tion known as Engineers Group, Inc. 
Ihe Court found Fuller and Smith 
had made misrepresentations in the 
name of the Group in the negotiation 
ind execution of contracts in rela- 
tion to the procurement of govern- 
ment war work and housing con- 
struction. Curley’s participation in 
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the Group’s activities consisted of 
introducing clients to Fuller; making 
statements such as “Fuller, ‘our man 
in Washington,’ had a project that 
was all ready to materialize, all ready 
to go”; and attempting to arrange a 
loan from a bank with the under- 
standing that the money would not 
be withdrawn but that the bank 
would advise inquirers that the 
Group had that amount on deposit. 
Curley had not executed any con- 
tracts, signed any letters, or, so far as 
shown by the record, known of 
the widely distributed brochure 
which contained inducing misrep- 
resentations. Ecexpt for $3500 used 
by him to take up a check 
payable to Fuller, there was no 
evidence that Curley had received 
any money from the organization. It 
was his main contention that the test 
by which a trial judge must deter- 
mine the proper action upon a mo- 
tion for directed verdict was that 
“unless there is substantial evidence 
of facts which exclude every other 
hypothesis but that of guilt it is the 
duty of the trial judge to instruct the 
jury to return a verdict for the ac- 
cused, and where all the substantial 
evidence is as consistent with inno- 
cence as with guilt it is the duty of 
the appellate court to reverse a judg- 
ment against him.” The Court ruled 
that such language, which had been 
used in its own previous decision of 
Hammond v. United States (127 F. 
2d 752), was misleading, if not erro- 
neous, as a guide for passing on such 
a motion, but asserted that it was cor- 
rect for instructions to the jury. The 
Court conceded that the language 
would have been a correct statement 
of the law in some of the other cir- 
cuits. According to the majority, a 
trial judge’s function is exhausted 
when he determines that the evi- 
dence does or does not permit the 
conclusion of guilt beyond reason- 
able doubt within the fair operation 
of a reasonable mind; if he concludes 
that upon the evidence there must be 
such a doubt in a reasonable mind, 
he must grant the motion, but if he 
concludes that either of the two re- 
sults, a reasonable doubt or no rea- 
sonable doubt, is fairly possible, he 


must let the jury decide the matter. 
The Court recognized the presump- 
tion of innocence, but held that per- 
suasion of guilt beyond a reasonable 
doubt overcomes the presumption. 
Miller, J., dissenting, thought that 
the rule stated in the Hammond case 
should have been literally applied. 


Fair Labor Standards Act. .‘'portal- 
to-portal pay”. .walking and prelim- 
inary activities time as part of statu- 
tory workweek. .3 minutes prelimi- 
nary activities and 6.2 minutes walk- 
ing de minimis. . walking to and from 
lunch and from work bench back to 
time clock not compensable .. ap- 
proval of method by authorities pre- 
cludes retroactive change. 

® The United States District Court 
for the Eastern District of Michi- 
gan, Southern Division, on Febru- 
ary 8, 1947, handed down an opin- 
ion in the celebrated case of Ander- 
son v. Mt. Clemens Pottery Com- 
pany, holding that plaintiff em- 
ployees had not established any right 
to overtime pay. The Court empha- 
sized the fact that the case had been 
brought to recover overtime under 
the Fair Labor Standards Act based 
upon the rendition of productive la- 
bor for periods between the time of 
punching the time clock and _ the 
time when productive labor was of- 
ficially scheduled to start and finish. 
This was contrasted with the de- 
cision of the Circuit Court of Ap- 
peals (149 F. (2d) 461) that no pro- 
ductive labor was rendered in those 
periods and the decision of the Su- 
preme Court (67 Sup. Ct. Rep. 25) 
to the same effect but holding that 
parts of those periods devoted to 
walking time and preliminary ac- 
tivities must be considered to be in 
the statutory workweek, and the 
damages, if any, assessed with due 
regard to the de minimis rule and 
‘in the light of the realities of the 
industrial world’. The Court con- 
cluded that, on the most liberal in- 
terpretation of the opinion of the 
Supreme Court contended for by 
plaintiffs, the sum total of prelimi- 
nary activities time for any one per- 
son would be less than 3 minutes a 
day and the maximum walking time 
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6.2 minutes a day. Cases and rulings 
were cited to show that much longer 
periods had been disregarded under 
the de rule. Notice was 
taken of plaintiffs’ interpretation of 
the Supreme Court opinion as indi- 
cating that walking time of over 
twelve minutes could not be disre- 
garded under the de minimis rule 
but the Court held that the opinion, 
by suggesting the test of convenience 
and necessity of the employees, had 
ruled out time devoted to walking to 
and from lunch at noon and from the 
work-bench to the time clock at the 
end of the day. Compensable walking 
time computed under those condi- 
tions would not exceed the 6.2 min- 
utes a day above referred to. The 
Court therefore held that all the walk- 
ing and preliminary activities time 
consumed was de minimis. The Court 
further held, in effect, that the ac- 
tion in 1939 of the Department ad- 
ministering the Wage and Hour Act, 
in approving the employer’s method 
of computing time and overtime, re- 


minimis 


quired that any change such as was 
contended for by plaintiffs should be 
applied prospectively only. The opin- 
ion closes with a caveat that there 
may in other cases be instances where 
walking and preliminary activities 
time are of such an amount as to call 
for additional compensation. 


Labor Law. . National Labor Relations 
Act .. discriminatory discharge for 
union activity in violation of em- 
ployees’ guaranteed rights. 

® On January 3, 1947, the National 
Labor Relations Board, in the mat- 
ter of Fisher Governor Co. v. Inter- 
national Association of Machinists, 
District No. 118, adopted the finding 
of the Trial Examiner that the com- 
pany had discharged employees be- 
cause of their union activities in vio- 
lation of §8 (3) of the National Labor 
Relations Act (which provides that 
discrimination in regard to hire or 
tenure of employment or any term 
or condition of employment to en- 
courage or discourage membership 
in a labor organization is an unfair 
labor practice) , but reversed his find- 
ing that a speech made by the com- 
pany’s vice-president and the grant- 
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ing of certain wage increases and bo- 
nuses to employees constituted inter- 
ference, restraint and coercion within 
the meaning of §8(1) of the Act 
(which declares that interference, re- 
straint and coercion in the exercise of 
the rights guaranteed in §7 shall be 
an unfair labor practice) . A majority 
of the Board found that two long- 
time employees were discharged by 
the company because of their ap- 
proaching other employees to join 
the union, thus violating an alleged 
company rule forbidding such solici- 
tations in its plant. Ten days later 
the company’s employees, who were 
assembled in the plant during work- 
ing hours, were addressed by the vice- 
president on the company’s views on 
unionization. He pointed out that 
they had received substantial benefits 
from the company in the past with- 
out the assistance of a labor organi- 
zation, and declared that representa- 
tion by an “outsider” was not neces- 
sary for them in their dealings with 
the company. At the close of the ad- 
dress, an announcement was made of 
a wage increase effective the 
day. Member Reynolds and Member 
Houston were of the opinion that 
the rule in question merely prohib- 
ited the collection of money for pri- 
vate gifts or public charities and that 
it could not reasonably be construed 
by the employees as prohibiting 
union solicitations in the plant. They 
thought that the conduct of the em- 
ployees did not contravene a rule 
against unreasonable visiting among 


next 


employees or, since the amount of 
time spent was negligible, interfere 
with production. They found, in the 
light of the vice-president’s speech 
and in view of the disparity in treat- 
ment of non-union employees who 
were merely reprimanded for visit- 
ing in the plant, that the discharges 
were made because of the employees’ 
union activities and that the com- 
pany had thereby discriminated in 
regard to their hire or tenure of em- 
ployment to discourage membership 
in a labor organization, and had in- 
terfered with, restrained and coerced 


the employees in the exercise of the ~ 


rights to self-organization, to form, 
join or assist labor organizations, to 





bargain collectively, and to engage in 
concerted activities for the purpose 
of collective bargaining or other mu- 
tual aid or protection as guaranteed 
them in §7 of the Act. While that 
part of the complaint which attacked 
the vice-president’s speech and the 
wage increases was dismissed by a 
two-to-one vote, the two prevailing 
members did not concur in the rea- 
sons for their positions so that there 
is nO majority opinion on those sub- 
jects. The discussion disclosed that 
the important question was still open 
whether the order of the Board con- 
taining the usual prohibition against 
interference with the rights granted 
by §7 would forbid further utter- 
ances on the same subject by the 
company. 


Military Law. .the United States Court 
of Claims has jurisdiction to disregard 
a verdict by a court martial when the 
judgment is void. .the verdict is void 
when constitutional rights are denied. 


® The United States Court of Claims, 
in the case of Shapiro v. United 
States, decided January 6, 1947, over- 
ruled the defendant’s demurrer. Suit 
had been brought by the plaintiff to 
recover his salary as a Second Lieu- 
tenant in the United States Army 
after the date of: his court martial 
and dismissal. The court martial had 
convicted him of “a delay in the or- 
derly progress” of another court mar- 
tial where he had acted as defense 
counsel. To support the accused's 
plea of mistaken identity in an at- 
tempted rape case, Shapiro had sub- 
stituted another soldier 
identified by the prosecuting wit- 
nesses and convicted. When Shapiro 
disclosed the deception the accused 
was put on trial and convicted and 
Shapiro’s conviction and dismissal 


who was 


followed. He was subsequently par- 
doned by the President. It was his 
contention in the Court of Claims 
that the court martial which had 
convicted him had no jurisdiction 
to render the verdict, and that 
hence, the dismissal was illegal. He 
alleged that charges were served 
upon him at 12:40 p.m. and that he 
was notified that he would be tried 
at 2:00 p.m. on the same day at a 
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town 35 to 40 miles from the place 
where the charges were served. He 
selected two lieutenants to represent 
him at the trial. His motion for a 
continuance of seven days on the 
eround that his counsel had not had 
sufficient time to prepare his defense 
was denied and he was convicted and 
dismissed. The Court, without con- 
doning the deception, said that the 
verdict was evidently rendered in 
spite and held that the case was one 
of almost complete denial of con- 
stitutional rights applicable in mili- 
tary tribunals as well as in civil ones. 
In its opinion, both the due process 
clause of the Fifth Amendment and 
the Sixth Amendment’s guarantee 
of the right of counsel were violated. 
On the question of whether or not 
the court had jurisdiction, it recog- 
nized that it had no power to give 
relief unless the verdict was abso- 
lutely void since it had no appellate 
jurisdiction over the court martial 
proceedings. It stated that, as the 
court martial had jurisdiction of the 
case, ordinarily, it would follow that 
any judgment rendered by it, how- 
ever erroneous, would not be void, 
but it held that the conviction was 
void and the dismissal illegal in the 
present case since there was a denial 
of the plaintiff's constitutional rights. 
The Court called attention to the 
fact that the President had granted 
the plaintiff an unconditional par- 
don so that any forfeited civil rights 
might be restored. Whalley, C. J., 
dissented on the ground that the 
Court had no appellate jurisdiction 
and that the plaintiff could not re- 
cover unless the verdict of the court 
martial was set aside. 


Patent Office . . Trade-Mark Counsel. 


® On January 29, 1947, Patent Com- 
missioner Casper W. Ooms §an- 
nounced the appointment of Mr. 
Walter J. Derenberg as Trade-Mark 
Counsel for the Patent Office. Mr. 
Derenberg is the author of Trade- 
Mark Protection and Unfair Trad- 
ing and is an editor of the Trade- 
Mark Reporter. He also took part in 
the drafting of the Lanham Trade- 
Mark Act which goes into effect in 
July, 1947. 





Courts, Departments and Agencies 


Patents. .a patent is void under fed- 
eral law where not issued to the true 
inventor. .a federal court will not or- 
der an assignment of such a patent. . 
Becher v. Contoure Laboratories, Inc., 
distinguishable. 


® In the case of Crook et al. v. Ben- 
dix Aviation Corp., decided Novem- 
ber 12, 1946, the United States Dis- 
trict Court for the District of Dela- 
ware followed the principle laid 
down in the case of Kennedy v. Ha- 
zelton (128 U. S. 667) that a patent 
applied for by one who is not the 
true inventor is unauthorized by law 
and void whether taken out in the 
name of the applicant or of his as- 
signee, and applied the rule that a 
federal court will not order an as- 
signment of such a patent. By count 
3 of the complaint, the plaintiffs had 
sought to have assigned to them four 
patents which had been issued to the 
assignors of the defendant. They had 
alleged that the defendant was trus- 
tee ex maleficio, as the assignors were 
not the first inventors of the subject 
the specifications and 
claims of the patents, and that one of 
the plaintiffs was the true inventor. 


matter of 


Under the above-quoted rule, the 
Court held that the count should be 
dismissed since, under the Kennedy 
case, the patent was void and there 
can be neither legal nor equitable 
ownership of a void patent. The 
Court refused to give effect to the 
plaintiffs’ argument that the Ken- 
nedy case overruled by the 
Supreme Court in the case of Becher 
v. Contoure Laboratories, Inc. (279 
U. S. 388) saying that the state court 
order approved in that case, al- 


was 


though assigning a patent void 
under the Kennedy rule, was.all that 
the state court possibly could have 
done since jurisdiction to declare 
patents void rests exclusively with 


the federal courts. 


Security Trading Securities Ex- 
change Act of 1934 .. the exercise of 
an option of conversion is a purchase 
within the Act purchase price is 
market value of stock converted on 
the conversion date . . minority share- 
holder should be allowed to intervene 
where the accused violator of the Act 





is dominant in the plaintiff corpora- 
tion's affairs. 

® On January 8, 1947, the Second 
United States Circuit Court of Ap- 
peals remanded the case of Park & 
Tilford, Inc. v. Schulte et al. for en- 
try of an increased judgment for the 
corporation and reversed the lower 
court’s order denying a minority 
stockholder permission to intervene. 
The action was brought against the 
defendants as trustees under § 16 (b) 
of the Securities Exchange Act of 
1934, which provides that profit re- 
alized “from any purchase and sale, 
or any sale and purchase, of any 
equity security” of a corporation 
within any period of less than six 
months by a beneficial owner of more 
than 10 per cent of any class of any 
equity security shall inure to the 
benefit of the corporation, unless ac- 
quired in good faith in connection 
with a previous debt. In 1943, the 
defendants owned a majority of the 
corporation’s common stock and also 
part of its preferred stock, which was 
redeemable by the corporation upon 
notice and convertible by the share- 
holder into common stock until the 
redemption date. On December 20, 
1943, notice of redemption was given 
by the corporation, and on January 
19, 1944, defendants converted their 
preferred holdings, worth $364,871 on 
that date, into common stock, worth 
$480,853.78. Within six months, de- 
fendants sold the common stock for 
$782,999.59. 

The Court held that a conversion 
fell within the Act’s definition of an 
initial purchase since the defendants 
acquired the common stock in ques- 
tion by exercising their option to 
convert and the Act applied to exe- 
cuted acquisitions. It refused to hold 
that the transaction fell within the 
exception in § 16 (b) , saying that un- 
der the circumstances an equity in- 
terest, and not a creditor’s interest, 
was created. Nor would the Court 
uphold the contention, which it 
termed “absurd”, that the conversion 
was a forced one. The defendants’ 
further argument that § 16 (b) , as ap- 
plied to the present situation, was 
unconstitutional was asserted to be 
entirely without merit. The lower 
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Court was held to have committed 
error in taking as the purchase price 
market value of the 


the common, 


rather than that of the preferred 
stock, on the conversion date, and in 
not permitting stockholder repre- 
sentation so as to “guard against even 
the appearance of any concerted ac- 
tion” in a case where the interest ol 
the defendants was so dominant in 


the corporation. 


United States Government. . attorneys 
having no connection with the Depart- 
ment of Justice can bind the Govern- 
ment by an appearance in Court. 

® On December 12, 1946, the United 
States District Court for the 
Northern District of West Virginia 
ruled as a matter of law in favor of 
the defendant in the case of United 
States v. Muntzing. The action was 
brought against the defendant per- 
sonally to recover the unpaid balance 
note ex- 
the Sec 


retary of Agriculture and secured by 


due upon a_ promissory 


ecuted by one Conard to 


a chattel mortgage upon certain 


crops. Upon the death of Conard, 
the defendant had been appointed 
and qualified as administrator of 
Finding that the 


Conard’s estate. 


personalty of the estate would not 
be sufficient to cover the deceased's 


had 


chancery to subject the realty to thei 


debts, he instituted a suit in 
pavment and to settle the estate. A 
proof of claim on the note by the 
Attorney for the 
Credit Administration was delivered 
Chancery 


Regional Farm 


to the Commissioner in 
who allowed it as a common claim 
against the estate since none of the 
secured by the lien was 
the of Con- 


The allowance was con 


property 
in existence at time 
ard’s death. 
firmed by the Circuit Court and pay- 
ment of the amount allowed was sent 
to the Regional Attorney. It was the 
contention of the Government that 
the debt was a claim by the United 
States and so fell under Title 31, §§ 
191 and 192, United States Code, 
which provides that “. . . whenever 
the estate of any deceased debtor, in 
. administrators, is 
insufficient to pay all the debts due 
from the deceased; the debts due the 


the hands of the... 
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United States shall be first satisfied 

‘and that “every . . . administra- 
tor, . . . who pays any debt due by 
estate ... for which he acts, 
before he satisfies and pays the debts 


the so 


due to the United States from such 

. estate, shall become answerable 
in his own person and estate for the 
debts so due to the United States, or 
for so much thereof as may remain 
due and unpaid.” The Government 
also contended that it was not bound 
by the decision of the state court 
since only the Attorney General of 
the United States, or some one 
authorized to act for him, could bind 
the Government by an appearance 
in court. The Court agreed that the 
claim was one by the United States 
within Title 31, §§191 and 192, 
United States Code, but held that the 
Government had subjected itself to 
the jurisdiction of the state tribunal 
and so was bound by its decision. 
That only the Attorney General or 
some one acting under his authority 
could bind the United States by an 
appearance in court was conceded to 
have formerly been the law; the 
Court, however, recognized the fact 
that recently the Government had 
often been represented by attorneys 
having no connection with the De- 
partment of Justice and stated that 
the rule “has simply been changed 
apparently by general consent of the 
Courts and the Government” for “‘it 
has gotten to the place where it is 
the exception, rather than the rule, 
to have the United States Attorney 
counsel for the Government in a civil 
action.” 


Workmen's .Compensation limita- 


tions . . proceedings must be brought 
within one year of accident when the 
accident and injury occurred simul- 
taneously even though the injury was 
diagnosed incorrectly and its exact 
nature not discovered until after the 
year had elapsed. 

® In the case of Stephenson v. Mc- 
Cook Bros. Funeral Homes Inc.., et al. 
(27 So. 2d 644) , decided on October 
31, 1946, the Court of Appeal of Lou- 
isiana, Second Circuit, affirmed the 
decision of the District Court sustain- 
ing the defendant’s plea of prescrip- 
tion or peremption. Proceedings were 





brought to recover compensation {o; 
an injury suffered by an employee in 
July, 1944. His trouble was diagnosed 
as “chronic non-specific prostatitis” 
and it was not until April 18, 1945, 
that he discovered that his spine had 
been injured although he had had 
to leave his employment after the in- 
jury and had constantly been in pain 
since the accident. The defendant's 
plea of prescription or peremption 
was based upon § 31 of Act No. 20 of 
1914, as amended by Act. No. 29 of 
1934, which provided that proceed 
ings for personal injury must be 
brought within one year from the 
date of the accident except where th 
injury did not develop immediately 
after the accident in which case suit 
must be brought within one yeai 
after the development. The Court 
held that, since the petition was re- 
plete with allegations of pain and 
suffering continuously from the timc 
of the accident, the accident and in. 
jury occurred at the same time. Thx 
fact that the exact nature of the in- 
jury was not known until April 18, 
1945, was held to be immaterial. 


Workmen's Compensation . . medical 
testimony may not be disregarded in 
awarding compensation . . independ- 
ent examination of medical authori- 
ties made by court to aid in reaching 
decision. 

® An award by the Workmen's Com- 
pensation Bureau in favor of an em 
ployee for loss of the sight of one eve 
was reversed by the New Jersey Su 
preme Court, on October 10, 1946, 
in the case of Thackston vy. Lansdell 
Co. (134 N.J.L. 520, 49 Atl. 2d 140). 
It was the employee’s contention that 
his impaired vision resulted from his 
working, while in the defendant's 
employ, with hot tar which emitted 
smoke and fumes and caused his eyes 
to smart and burn. 
during his treatment had failed to 
show anything wrong with him other 
than a tooth with a root abscess 
which, when removed, disclosed a 
streptococcus viridans infection. Both 
of the doctors who testified agreed 
that the cause of blindness was uvei- 
tis, an inflammation on the inside of 
the eye. One of them, the doctor who 
had treated the eye, stated, in spite 
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| the streptococcus viridans infec- 
ion, that the employee “did not have 
any of the usual diseases to which 
this condition is attributable’? and 
that he believed the fumes precipi- 
tated the inflammation. The other 
was of the opinion that uveitis was 
always due to a constitutional cause 
ind might have been caused by 
streptococcus viridans. In awarding 
compensation, the deputy commis- 
sioner had stated that the main con- 
troversy was a medical one but that 
a decision would never be reached 
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it handled from the medical angie, 
and that compensation cases were 
tried on legal theories, not medical 
ones. The Court did not agree with 
this view but said, on the contrary, 


that no legal theory allowed courts to 
disregard the medical theories ad- 
vanced by one side or the other, since 
courts had the duty to examine and 
weigh the evidence and to determine 
on which side it preponderated. In 
the Court’s view, where the facts 
could not be established otherwise, 
a case might of necessity be tried on 


The Court made 
examination of 


medical theories. 
an independent 
medical authorities and concluded 


that viridans from 
dental infection was a_ recognized 
cause of uveitis. In light of the 
medical testimony and of the in- 
dependent examination, it was held 
that the employee had not sustained 


the burden of proof since the more 


streptococcus 


probable hypothesis was that the loss 
of vision was due to disease brought 
on by the streptococcus viridans In- 


fection. 


First 1947 Regional Meeting in Omaha 


® The first of the 1947 Regional 
Meetings of the Association under 
the new constitutional provision (33 
\.B.A.J. 183) was held at the Hotel 
Omaha, Nebraska, on 
January 24 and 25, with President 
Carl B. Rix in the chair. 

The total registration was 311, 


Paxton, in 


with an attendance of about that 
number at all sessions except for the 
Saturday morning discussion of labor 
relations law, for which the attend- 
400. 

direction of the 


ance exceeded The meeting 
was under the 
Board of Governors Committee on 
Regional Meetings, which consists 
of Harold H. Bredell, of Indiana; 
Deane C. Davis, of Vermont, and 
William O. Wilson, of Wyoming, in 
cooperation with Joseph D. Stecher, 
of Ohio; Charles B. Stephens, of Iili- 
nois; Ronald J. Foulis, of Missouri, 
and Paul B. DeWitt, of New York. 

The States particularly covered 
by this Regional Meeting, with their 


respective Committee members, 


were: 

NEBRASKA: George H. Turner, 
Lincoln, Chairman; CoLorapo: 
James A. Woods, Denver; Iowa: 
Frederic M. Miller, Des Moines; 
Kansas: Andrew F. Schoeppel, 
Topeka; MINNESOTA: Morris B. 


Mitchell, Minneapolis; Missouri: 


Kenneth Teasdale, St. Louis; Mon- 
TANA: Julius J. Wuerthner, Great 
Falls; NEBRASKA: Clarence A. Davis, 
Lincoln, and Fred S. Berry, Wayne; 
NortH Dakota: Herbert Nilles, 
Fargo; SoutH Dakota: Roy E. Willy, 
Sioux Falls; Wyominc: Charles E. 
Lane, Cheyenne. 

The Local Committee on Arrange- 
ments were Daniel J. Gross, Omaha, 
Chairman; Raymond M. Crossman, 
Omaha; Robert R. Moodie, West 
Point; G. F. Nye, Omaha; Virgil 
Northwall, Omaha; and Theodore 
L. Richling, Omaha. 

Those who attended were enthusi- 
astic about the meeting and its diver- 
sified program. They expressed them- 
selves as having received inspiration 
and useful assistance. At the opening 
session on Friday, the address of 
welcome was given by United States 
District Attorney Joseph T. Votava, 
of Omaha, of the 
Nebraska State Bar Association. The 
response, 
purposes of the Regional Meetings, 
was made by President Carl B. Rix, 
of our Association. 


the President 


with a statement of the 


Participants in a Forum on Ad- 
ministrative Procedure and Practice 
were Sylvester C. Smith, Jr., of New- 
ark, New Jersey, Chairman of the 
Section of 


Administrative Law; 


Ashley Sellers, of Washington, D. C., 
formerly Special Assistant to the 
Attorney General; Ralph M. Hoyt, 
of Milwaukee, Wisconsin, and Gil- 
bert Nurick, of Harrisburg, Pennsy]- 
vania. 

The principal speaker at the din- 
ner was Honorable Manley O. Hud- 
son, former Judge of the World 
Court, who spoke on “Immediate 
Tasks Ahead in the Development 
of International Law.” 

Two forums were held during the 
second day’s sessions. Speakers at the 
Forum on Law were: Lee 
Pressman, of Washington, D. C.; 
Robert D. Morgan, of Chicago, IIli- 
nois, and Clif. Langsdale, of Kansas 
City, Chairman of the Section of 
Labor Law. 

Robert G. Simmons, Chief Justice 
of the Supreme Court of Nebraska 
presided over the Forum on Judicial 
Selection and Improving the Admin- 
istration of Justice, and addresses 
were delivered by Laurance M. 
Hyde, of the Supreme Court of 
Missouri, and William W. Crowdus, 
of St. Louis, Missouri. 

No Resolutions were adopted or 
offered in the Omaha _ Regional 
Meeting. As elsewhere announced in 


Labor 


this issue, the second Regional Meet- 
ing for 1947 will be held in Jackson- 


ville, Florida, on May 2 and 3. 
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THE DEVELOPMENT OF INTERNATIONAL LAW 


Louis B. Sohn * Editor-in-Charge 





® Reasons for the creation of this new department, to stimulate and assist the interest 


of the average practising lawyer in the matters of international and comparative law 


with which he will need increasingly to be familiar, are confirmed in the following 


“review’ by our Editor-in-Charge. Because it is so apt a “preface” or “introductory” 


to the establishment of this department, we have taken it from “Books for Lawyers’ 


and placed it here. 


The need that practising lawyers throughout the United States shall concern them- 


selves with international law is attested also by the February Report of the Associa- 


tion's Committee on Peace and Law Through United Nations, which is quoted from 


on page 236 of this issue. 


The purpose of the department will, we think, be fulfilled best by the publication 


of documents, source material, etc. Notes, comments, references, decisions of the 


World Court and of the Courts in this and other lands, on questions of international 


and world law, will also be included. Developments in The United Nations, as to 


international law, will be covered. The department will be for the information, assist- 


ance and interest of the lawyer in general practice, rather than primarily for specialists 


or legal scholars in the field. Documents prepared for the purposes of our Association's 


studies and formulations of the principles of international law are not available at this 


time. So we publish without present comment a contemporary document which may 


challenge the interest of members of the profession. It consists of the Proposals which 
on February 6 the United States Delegation to The United Nations submitted regarding 
an International Bill of Rights, to the Commission on Human Rights, which is an organ 


of the Economic and Social Council. 


WTR. 





® The Supreme Court of the United 
States recently affirmed the power of 
the federal government to tax min- 
eral waters taken from Saratoga 
Springs, which are properties owned 
and operated by the State of New 
York (New York v. United States, 
326 U. S. 572). Though the case 
seemed to relate to a purely internal 
American problem and not to come 
at all within the domain of conflict 
of laws or international law, the 
opinion of the Court contained ref- 
erences to Argentine, Australian, 
Brazilian and Canadian constitu- 
tional law and to five decisions of 
Brazilian Courts. 

Thus our Supreme Court opened 
broad vistas upon green, untried 
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pastures full of luscious precedents. 
One may expect that in a country 
committed to free competition, 
where big law firms always try to 
keep ahead of their competitors by 
having an up-to-date research de- 
partment, some of these firms will 
take to heart what the Court did in 
the above-mentioned opinion. In 
consequence, comparative law _ re- 
search may some day flourish here, to 
an extent far surpassing that reached 
in other countries where this method 
is indulged in only by professors and 
research scholars. 

At this right psychological mo- 
ment, Mr. Gutteridge, Emeritus Pro- 
fessor of Comparative Law at the 
University of Cambridge, has pub- 


lished a stimulating book on com. 
parative law.' It succeeds in destroy- 
ing many misapprehensions about 
this method of legal research and in 
assigning to comparative law _ its 
proper place among the many sub- 
jects of legal study and practice. 

Gutteridge’s 
book is directed mainly to an English 


Though Professor 
audience, it can be read with advan- 
tage by American lawyers. In the 
United States, the diversity in State 
laws compels the lawyers to apply the 
comparative method of research, 
often quite unconsciously, in a va- 
riety of situations. But the efforts of 
the late Dean Wigmore, of the Tu- 
Law Review, of Associa- 


lane our 


tion’s Section of International and 
Comparative Law, and other agen 
cies, have not succeeded in bringing 
to the attention of American lawyers 
the advantages inherent in the study 
of foreign laws. The difficulties of a 
comparative study are often overem- 
phasized, and there are but few law 
schools which dare to teach the sub- 
ject, great 
opportunities for post-graduate re- 


although it provides 
search. 

Similarly, the legal draftsmen of 
the various governmental depart- 
ments and of Congressional com- 
mittees seldom take advantage of 
foreign legislative and administrative 
experience, even where other guides 
are absent. This is particularly in- 
comprehensible in fields of law of 
recent origin, such as telecommuni- 
cations, air navigation and _ labor, 
where there are but few local prej- 
udices to be reckoned with. Only 
indirectly, through the medium of in- 
ternational some 
foreign rules able to influence our 
legislation. 

Professor Gutteridge’s book is not 


agreements, are 


an essay on foreign laws but an out- 
line of the possibilities for the appli- 
cation of the comparative method in 
the different fields of legal study. 





1. Comparative Law. An introduction to the 
Comparative Method of Legal Research. By H. C 
Gutteridge. Cambridge, England: The University 
Press; New York: The MacMillan Company, 1946. 
$3.00. Pages xvi, 208 
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\While his book is limited to private 
law, lawyers engaged in public law 
practice will find in it a number of 
helpful methodological hints. The 
author deals with the comparative 
study of both the case law and legis- 
lation. ‘The chapter on the evalu- 
ation of the importance of judicial 
precedents in different systems of law 
is especially valuable, but the reader 
will miss a comparison between the 
British and American practice which 
are growing more and more apart. 

[he author’s discussion of the 
movement for the unification of pri- 
vate law leads him to rather pessi- 
mistic conclusions. His recommend- 
ations of possible improvements in 
the method of unification are too 
limited in scope. But the chapters on 
unification present a detailed sum- 
mary of past efforts and a useful 
analysis of the difficulties which have 
contributed to the failure of some of 
these attempts. 

The chapter of the book which 
deals with legal education should be 
studied carefully by law school com- 
mittees on curricula, as it contains 
The 
American law 


many valuable suggestions. 


libraries of some 
schools are in much better condition 
to afford opportunities for compara- 
tive law research than any other li- 
braries in the world. The respon- 
sibility for keeping the flame of legal 
research burning rests thus squarely 
on their shoulders. 

Both lawyers and law professors 
will derive a great number of stim- 
ulating ideas from this book; it may 
well become the standard introduc- 
tory treatise on the subject. 


U. S. Proposals to The United Nations 
as to an International Bill of Rights 
Ihe United States proposes: 
|. ‘That the Commission on Human 
Rights should consider the following 
questions at its forthcoming session 
before proceeding with the drafting 
of an International Bill of Rights: 
(a) The legal form of the bill; 
(b) The 
dealt with in the bill; 
(c) The implementation of the 
bill; 


subject-matter to be 


) 


2. ‘That the Commission should, be- 





fore adjourning, 


(a) Appoint a working group to 
draft an International Bill 
of Rights for submission to 
the Commission at its next 
session, following closely the 
Commission’s decisions on 
the points listed in Para- 
graph (1) above; (b) Suggest 
methods of consulting with 
interested agencies, commis- 
and sub-commissions 
in the drafting of an Inter- 
national Bill of Rights. 


sions, 


Specific Suggestions 
1. With regard to the legal form of 
an International Bill of Rights, the 
United States suggests that the Com- 
mission should first prepare it in 
the form of a Declaration on Human 
Rights and Fundamental Freedoms 
to be adopted as a General Assembly 
Resolution. This Declaration should 
be of such a character as to com- 
mand the respect of people through- 
out the world and should be framed 
with a view to speedy adoption by 
the General Assembly. 

The 
Declaration should make provision 


resolution containing this 
for the subsequent preparation by 
the Commission on Human Rights 
of one or more conventions on hu- 
man rights and fundamental free- 
doms. This course, it is thought, 
would permit prompt adoption of a 
broad statement of human rights 
and allow time for the working out 
of detailed treaty provisions on spe- 
cific matters. 

2. Among the categories of rights 
United States 
considered are the 


which, the 
should be 


suggests 


following: 

(a) Personal rights, such as free- 
dom of speech, information, 
religion and rights of property; 

(b) Procedural rights, such as safe- 

guards for persons accused of 
crime; 
Social rights such as the right 


(c 


— 


to employment and social se- 
curity and the right to enjoy 
standards of eco- 
nomic, social and cultural well- 


minimum 


being; 
(d) Political rights, such as the 
right to citizenship and_ the 


International Law 






right of citizens to participate 
in their government. 

It is recognized that the definition of 
rights within these categories is a 
task of great difficulty, which cannot 
be performed by the Commission at 
its forthcoming session, but it is sub- 
mitted that these categories taken to- 
gether include the rights which per- 
sons of differing national, legal, ec- 
onomic, and social systems would re- 
gard as the human rights and funda- 
mental freedoms to be promoted and 
respected by The United Nations. 
3. With regard to implementation, 
the United States suggests that the 
General Assembly resolution setting 
forth the 
Rights and Fundamental Freedoms 


Declaration on Human 
should recommend the Declaration 
as a standard to be observed by Mem- 
bers. It might also recommend that 
these rights be incorporated in con- 
stitutions and in legislation, to be 
observed and enforced by admini- 
strative and judicial authorities. 
The conventions suggested earlier 
might contain provisions for report- 
ing by the signatories on the applica- 
tion of the convention and on the 
position of their law and _ practice 
regarding the rights stipulated in the 
convention. They might also, if fea- 
sible, empower the Commission on 
Human Rights to recommend to 
states measures to give effect to the 
convention. 
t. The United States proposes the 
appointment of a working group to 
draft the Declaration since the Com- 
mission’s agenda for the forthcoming 
meeting is long and the decisions to 
be reached with respect to the fore- 
going questions will require more 
extended consideration than will be 
possible at the forthcoming session 
of the Commission. The decisions 
with regard to subject-matter to be 
included would furnish leads to the 
drafting group to guide it in formu- 
lating specific provisions or in eval- 
uating proposals which may be made 
or referred to it. 
All bills which 
mitted to the Commission should be 


have been sub- 
referred to the working group for 
study in the light of the decisions of 
principle reached by the Commission. 
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’ The subsequent drafting of con- 
ventions for submission by the Ec- 
onomic and Social Council to the 

General Assembly and adoption by 

Members might be performed by the 

same working group, or one or more 

new ones might be formed. 


5. The Commission may consider it 


18 


Military Justice: 


recommendations (33 A.B.A.J. 45). 


Less ‘‘Paper Work"’ Is Urged 

I read your editorial with great inter- 
est (“Improving Military Justice,” 
January issue; 33 A.B.A.J. 45). Hav- 
ing been a practicing lawyer for over 
fifteen years, four and one-half years 
of which were spent on active duty 
in legal billets with the Navy during 
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desirable to consult with organs, 
commissions, or specialized agencies 
of the United Nations with regard to 
the drafting of certain provisions. It 
might, therefore, suggest to the work- 
ing group methods of consultation 
with these bodies. 


6. In order to submit the Declara- 


® Our January issue gave a comprehensive summary (pages 40-41, 92) of the report 
and recommendations of the committee nominated by the President of our Association 
and appointed by Secretary of War Robert P. Patterson, to study the Army courts- 
martial system and to devise methods for improving it so as to conform it to, American 


concepts of law-governed justice and fair play. An editorial also discussed the notable 


All this was of course very vivid and interesting to the 5,000 members of our 
Association who have lately served their country in uniform during World War Il. 
Many of them took part in administering military justice under the Articles of War 
in force. As takes place on virtually every subject which concerns the profession and 
the public, some of our lawyer-veterans have been impelled to write their views to 
their Journal. We are unable to publish all of the interesting and helpful communica- 
tions received, on this subject or any other; but we try to find space for a few which 
seem to be typical and constructive. One of those published below is by Lt. Col. 
William T. Hornaday, for whose narration as to the re-dedication of Courts in France 
we belatedly found space in our February number (pages 137-138). Helping to im- 
prove military justice and its administration is a task which deserves a continuation 


of our Association's active efforts before the Congress and the War Department. 


the last war, I have read all such art- 
icles and editorials which have come 
to my attention. Having spent over 
two years during my active duty as a 
Staff Legal Officer at a base where 
the complement oftentimes consisted 
of about fifty thousand officers and 
men, I have been deeply impressed 


tion on Human Rights, if possible, 
to the Second Session of the General 
Assembly, it is suggested that the 
working group complete its work in 
time for consideration by the Com- 
mission (possibly in June) and the 
Fifth Session of the Economic and 
Social Council (Summer 1947). 


Comments on Advisory Committee's Report 


with the deficiencies of military jus- 
practiced as distin- 
guished from the theory and design 
set forth in “the book’. However, 
my commanding officer, the Com- 


tice actually 


mander of the base, meticulously 
avoided interfering in any way with 
the administration of justice, so that 
none of the constructive criticism 
mentioned in your editorial is appli- 
cable to the base I have referred to, 
with the result that the commanding 
ofhcer enjoyed the complete respect 
and admiration of all the men and 
officers in his command. 

One matter that I noticed is not 
commented upon in your editorial, 
and which is often absent in other 
publications treating the same sub- 
ject, concerns itself with the volume 
of unnecessary paper work which the 
system as designed required in order 
to satisfy “the book”, as distin- 
guished from the military justice 
practiced. I have reference to the 
large amount of negative facts which 
the record of each individual case 
is required to list in order to be com- 
plete. In this connection, administra- 
tion of justice in criminal courts is 
an improvement upon military jus- 
tice. Without casting reflections on 
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any one, and merely for the purpose 
of improving the system as designed, 

have urged, and now take the op- 
portunity to again urge, that records 
be unburdened of negative facts 
which serve no useful purpose in 
the final analysis and are merely re- 
quired because “the book” says the 
record must so show. To delete these 
negative facts would act to improve 
military justice by reducing unnec- 
essary man-hours employed to record 
and repeat such negative facts which 
in most cases become merely a matter 
of form and make possible innumer- 
able mistakes which require further 
man-hours for correction in order 
that the record may be perfect by the 
time the reviewing authority has an 
opportunity to pass upon the same. 
Such a change would reduce the 
ordinary summary court record to 
less than two pages where the ac- 
cused pleads guilty, whereas, as 
matters stood and, as I understand 
them, still stand, such a record in 
most cases is considerably longer 
than two pages of ordinary legal 
size paper. 

SyDNEY P. MURMAN 

San Francisco, California 


Colonel Hornaday 
Hails the Report 


With feelings of profound relief, I 
read the report of the Advisory Com- 
mittee on Military Justice in your 
January issue. My feelings were of 
relief because the Committee, in its 
summary of shortcomings of the mili- 
tary justice system of our Army, 
named almost every single one about 
which I had heard complaints dur- 
ing almost five years of active duty 
during the war. Those complaints 
have been voiced to me not only by 
officers who have served as defense 
counsel, trial Judge Advocates and 
members of courts, but also by off- 
cers whose civilian occupation is the 
law and who have served as law mem- 
bers of general courts, as well as by 
officers of the Judge Advocate Gen- 
eral’s Department, with many of 
whom I served for over a year in 
the War Crimes Branch of the War 
Department. Many of the latter had 





served as Staff Judge Advocates or 
Assistant Staff Judge Advocates of 
commands of various sizes. 

It is interesting that the majority 
of complaints voiced to me arose 
from the same source: The power of 
the command which named _ the 
court and appointed the trial Judge 
Advocate, or under whom the staff 
Judge Advocate served, over the 
court and its officials, or over the 
staff Judge Advocate on the staff of 
the command, and the frequency 
with which that power was used im- 
properly by commanders to influ- 
ence the court to make findings of 
guilty as to the accused, or to over- 
ride the recommendations of the 
staff Judge Advocate, on review of a 
case, who found reversible error in 
the record, or to persuade the staff 
Judge Advocate to change his recom- 
mendations. 

Such conditions existing in the 
systems are proof that the system it- 
self, as it exists today, has weak- 
nesses which are contrary to the 
American concept of justice. The 
same observations which the Honor- 
able Robert H. Jackson made in his 
paper, “Lawyers Today: The Legal 
Profession in a World of Paradox”, 
in discussing the Soviet system, 
which appeared in the same issue of 
the JOURNAL, apply equally well to 
our military justice system: 

The Soviet trial procedure, like our 
own, is capable of doing justice when 
in the hands of fair prosecutors and 
judges. The most serious weakness in 
either system is that an individual in 
the dock is so relatively helpless when 
confronted by the vast power of or- 
ganized government. When a govern- 
ment has no concern in a trial except 
to see that truth prevails and justice 
is done, this disparity of strength is 
not serious. But when the interest of 
the government in any case is strong 
enough to tempt its prosecutors to 
strain to convict, the disparity becomes 
decisive. When this disposition to 
over-reach exists, the Soviet system 
offers few checks or remedies as com- 
pared with those available to a de- 
fendant in our law. 


The analogy seems to me to be 
obvious. 


The Committee’s recommenda- 


tions, particularly the ones for the 


Military Justice 





revision of the Courts-Martial Man- 
ual to provide punishment for any 
person attempting to influence the 
action of appointing or reviewing 
authority on the action of any courts- 
martial, to prohibit reprimands of a 
court or of any of its members, to 
require law members and defense 
counsel to be appointed by the Judge 
Advocate General, and to provide 
for final review of the findings 
of all general courts by the Judge 
Advocate General’s Department, are 
good, and should go a long way to- 
ward remedying the existing evils. 
To them should be added provision 
for punishment for reprimanding 
courts and their members, and pun- 
ishment for reprimanding staff Judge 
Advocates for making recommenda- 
tions contrary to the wishes of their 
commanders. 

It is my opinion that none of these 
changes can be made simply through 
a revision of the Courts Martial 
Manual. They must be made by a 
Congressional revision of the Articles 
of War. 

There is one additional evil that 
was not touched on by the Commit- 
tee’s report. Under the 104th Article 
of War, which provides the so-called 
“company punishment”, the power 
to punish conferred on commanders 
is greatly limited. It applies to en- 
listed men only in time of peace, and 
to enlisted men and “company- 
grade” officers in time of war. The 
limitation on the punishment of con- 
finement is one week, as to both. | 
have heard many complaints of 
abuse of that power, and I person- 
ally investigated one. In the latter, a 
second lieutenant, who had_ been 
completely exonerated of blame in 
the matter for which his act was be- 
ing investigated by a Board of In- 
quiry, was informed by the Com- 
manding General of his Armored 
Division that, in spite of the report 
of the Board, the lieutenant could 
choose between trial by court martial 
and trial under the 104th Article of 
War. The young lieutenant, being 
wrongfully advised by friends, chose 
the latter. The General peremptorily 
imposed a sentence of six months’ 
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confinement on the lieutenant. The 
division staff Judge Advocate obvi- 
ously was afraid of his General, and 
refused to act on appeal. The lieu- 
tcnant was afraid to appeal to higher 
headquarters for fear that should his 
General’s act be reversed, and the 
lieutenant should have the bad for- 
tune not to be able to transfer to an- 
other organization, his life in the 
division would be unpleasant. 

To overcome this evil, I submit 
that punishment should be prescribed 
by the Articles of War for officers 
who abuse their power. 

Won. T. HORNADAY 


Lt.-Colonel, M.1.-Res. 
Richmond, Indiana 


Sound Separations of Powers 

Are Seen as Recommended 

There is litthe doubt in the minds 
of most of the young lawyers who 
were in the Armed Forces that in- 
vestigation of the present system of 
military justice was a timely and wise 
step. Men who are required to serve 
in an army fighting for international 
justice rightly expect to find justice 
meted out to themselves and their 
brothers in uniform, by their own 
Army. 

The report of Dean Vanderbilt's 
Committee (your January issue; 33 
A.B.A.J. 40) represents careful factu- 
al analysis of the most frequent crit- 
icisms made of the Army’s Courts- 
Martial system. It seems to me to be 
significant that none of these criti- 
cisms are aimed at the basis of the 
Most of the men who 
have sat in Courts-Martial or de- 
fended men accused before them will 
agree, I think, that if two main faults 


system itself. 


could be corrected, the system would 
be just, swift and certain. These 
The lack of sufh- 
cient trained personnel; and (2) At- 


factors were: (1) 


tempts by command to control, in- 
fluence, and interfere 
Martial proceedings. 
commands regarded the courts as a 
tool in their hands, failing to realize 
the damaging loss of morale among 


with Courts- 


Too many 


their troops that resulted from such 
action. 

The recommendations of the Com- 
mittee that any interference or at- 
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tempts to influence the court or re- 
viewing authority be prohibited will 
The 
provisions that the law member and 


do much to correct this abuse. 


defense counsel be members of the 
Judge Advocate General’s Depart- 
ment and be named by the De- 
partment should provide key per- 
sonnel beyond the influence of the 
command. Placing the final review 
of all general Courts-Martial in the 
Department will provide a further 
check. This separation of powers has 
long been recognized in our civil 
and criminal law, and our system 
of military law has been unpro- 
gressive by its failure to accept it. 
The problem of insuring the ade- 
trained personnel to man 
Courts-Martial appears to be a more 


quate 


dificult one to solve. The present 
system requires that trained person- 
nel be available in all units which 
are to exercise Courts-Martial juris- 
diction. However, in an era of total 
war, this is almost an insurmount- 
able difficulty. Such men were fre- 
quently unavailable in the most im- 
portant 
where there is a premium on youth 
and action. Men do not want to leave 
their combat assignments to serve on 
Courts, merely because they were ad- 
mitted to the Bar before induction. 

If the 
Committee are adopted by the Army, 
the Judge Advocate General’s De- 
partment will be responsible for sup- 
plying a qualified law member and 
defense counsel from members of the 
Department. The importance of this 
measure can not be over-emphasized. 
But it will not be easy to do at all 


units, the combat units, 


recommendations of the 


locations, without getting men too 
old and stuffy. The fact that a man 
has been an experienced lawyer does 
not automatically qualify him for 
serving on Courts-Martial. He needs 
the additional training and experi- 
ence that are available to members 
of the Judge Advocate General’s De- 
There are new interests 
that he must learn to recognize and 
protect. The rights of the individual 
must be reconciled with the exigen- 
cies of war and military discipline, 
in faraway places as well as the large 
training-camps and bases. 


partment. 





However, I do not see that the 
recommendations of the Committee 
will correct one criticism which per- 
haps was the most frequently noticed 
and had the most depressing effect 
on the morale of the troops. This 
fault was the wide disparity and 
severity of sentences adjudged by 
Courts-Martials. ‘Vhis injustice arises 
not out of any desire of mem- 
bers in the court to be overly harsh 
or vengeful, but it is due to the fact 
that most members of Courts-Mar- 
tial have had no training or ex- 
perience in the elements of corrective 
punishment. They know only by 
rumor what sentences have been con- 
sidered appropriate in other com- 
mands. Only a member of the Judge 
Advocate General’s Department has 
sufficient knowledge and training to 
adjudge an appropriate sentence. 

Therefore, it would seem to me to 
be advisable to take away from the 
members of the Court, other than 
the law member, the power to fix 
and impose sentences. Such power 
should be placed solely in the hands 
of the law member. The other mem 
bers would sit only to determine 
questions of fact of guilt or inno- 
cence. These members should have 
the power to recommend sentences 
to the law member, and these recom- 
mendations should be part of the rec- 
ord for review. We have long recog- 
nized the necessity of separating the 
fact-finding functions and the judi- 
cial functions of our civil and crim- 
inal Courts and that sentences should 
be imposed by men of special knowl- 
edge and training. 

The recommendation of the Ad- 
visory Committee that a board of 
officers be constituted to consider 
changes in the Articles of War and 
the Manual of Courts-Martial and 
that such study be a continuous one, 
will be enthusiastically endorsed by 
lawyers who saw service. As long 
as we as a Nation accept the doctrine 
of preparedness, our military law 
must be kept up-to-date, just as our 
arms and defenses must be. Why? 
Because our system of military justice 
is a vital part of our military system. 

WILLIAM L. RANsoM, JR. 


Binghamton, New York 
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Practising lawyer's guide to the 


current LAW MAGAZINES 





AbMINISTRATIVE LAW — 
The Defense of Delivered Price 
A defense of the ad- 
ministrative policy of the Federal 


Systems’’: 


frade Commission regarding de- 
livered price systems—identical prices 
among competitors despite substan- 
tial differences in the cost of delivery 
appears in the December issue of 
[he George Washington Law Re- 
iew (Vol. 15—No. 1; pages 1-38). 
The author, Walter B. Wooden, As- 
sociate General Counsel to the Com- 
mission, in replying to the article 
entitled “The Attack Upon De- 
livered Price Systems” which ap- 
peared in Volume 14 of the same law 
journal at page 397, analyzes the 
basing-point system and the de- 
livered price system as used by chain 
producers of a and 
argues persuasively in support of 


commodity, 


the Commission’s view that price 
discrimination based on differences 
in location is unlawful because of 
their natural tendency to promote 
monopolistic activity. (Address: 
The George Washington Law 
Review, The George Washington 
University, Washington, D. C.; price 
for a single copy: $1.00). 


Air RIGHTS — “Airports and 
their Neighbors”: The law of air 
space rights, as it applies to the con- 
flicting interests of those using air- 
ports and the occupants of adjacent 
property, is discussed by Dix W. Noel 
in the December issue of the Ten- 
nesseee Law Review (Vol. 19—No. 
5; pages 563-581). United States v. 
Causby, 66 Sup. Ct. 1062 (1946) , re- 
cently decided by the Supreme Court 
(the only case in which the Court has 


dealt with the subject) is analyzed 
in connection with the four theories 
of air space rights: “Unlimited Own- 
ership”, “Possible Effective Posses- 
sion”, “Actual Use” and ‘‘No Owner- 
ship”. Cases wherein it was sought to 
declare that airports are nuisances 
are also reviewed. In conclusion, the 
author points out that many future 
difficulties may be avoided by appro- 
priate airport zoning regulations. 
(Address: Tennessee Law Review 
Association, 720 West Main Avenue, 
Knoxville, Tennessee; price for a 
single copy: 75 cents.) 


Air TRANSPORTATION — 
“Regulation of Rates in Air Trans- 
portation”: The November issue of 
The Louisiana Law Review (Vol. 
VII—No. 1; pages 1-22) is high- 
lighted by an informative discussion 
of the regulation of air transport 
rates, a subject which is of growing 
legal significance. William C. Burt 
and James L. Highsaw, Jr., at- 
torneys for the Civil Aeronautics 
Board, have outlined the develop- 
ment of the air transport rate regu- 
lation machinery from its inception 
in 1938 (Civil Aeronautics Act) to 
the present, in the fields of domestic 
and overseas carriage (i.e., between 
the continental United States and 


overseas territories and possessions) , 
on the one hand, and international 
carriage on the other. As to the 
former, the regulatory pattern fol- 
lows that of the Interstate Com- 
merce Act. Although the traditional 
standard of “just, reasonable and 
non-discriminatory” rates exists, the 
principal formal rate proceedings 
to date before the Board, at least in 
the passenger field, have been con- 
cerned primarily with the wartime 
stabilization” program. 
The authors describe the intricate 
regulatory problems which at present 
are dealt with by international traf- 
fic conferences adapted from the ocean 
shipping field, rather than by unilat- 
eral national regulation. It is stated 
that in a second installment the same 
contributors will discuss the prob- 
lems of mail transportation for the 
(Address: Louisiana 
State University Press, University 
Station, Baton Rouge, La.; price for 
a single copy: $1.00) . 










































“economic 


Government. 


Antirrust LEGISLATION— 
“The Entertainment Industry and 
the Federal Anti-trust Laws’: An 
extended discussion of the applica- 
tion of federal anti-trust laws to 
various fields in the entertainment 
industry is presented by Bernard 
Reich in the December issue of the 
Southern California Law Review 
(Vol. XX—No. 1; pages 1-36). In- 
itially, the author finds a “basic 
criterion” for determining whether 
the anti-trust laws have been 
violated. The mere presence of in- 
terstate activity, restraint, commerce 
or trade, and damage to the plain- 
tiff do not constitute a violation, 





Editor's Note 


Members of the Association who wish to obtain any article referred to should 
make a prompt request to the address given with remittance of the price stated. If + 
copies are unobtainable from the publisher, the Journal will endeavor to supply, 
at a price to cover cost plus handling and postage, a planograph or other copy of a 


current article. 
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for according to the formula of the 
author, “The object of the unreason- 
able restraint must be interstate, the 
object of the unreasonable restraint 
which is interstate must be trade or 
commerce, and the object of the un- 
reasonable restraint which is inter- 
state and which is trade or commerce 
must have damaged plaintiff.” This 
formula is applied to trade practices 
of the theatrical, musical, baseball 
and the motion picture industries 
the subject of 
anti-trust suits. the 
author suggests that a Federal Anti- 
trust the 
pertinent functions of the Depart- 
ment of Justice, Federal Trade Com- 
mission and Federal Communication 


which have’ been 


In conclusion, 


Commission combining 


Commission, and which would be 
subject to a review by the Courts, 
be instituted for the enforcement of 


the federal anti-trust laws. (Ad- 
dress: Southern California Law 
Review, 3660 University Avenue, 


Los Angeles 7, Cal.; price for a 
single copy: $1.00). 


Ciwvit LIBERTIES — “Religious 
Liberty and the Fourteenth Amend- 
ment’: In the November. number of 
the Georgia Bar Journal (Vol. IX— 
No. 2; pages 141-159), Ivan C. Rut- 
ledge, Professor of Law at Mercer 
University, analyzes the fifteen “‘free- 
dom of religion” cases decided by the 
United States Supreme Court fol- 
lowing Cantwell v. Connecticut, 310 
U.S. 296 (1940) . He points out that, 
in the “freedom of religion” cases, the 
Court has been less in agreement, 
and in fact less consistent, than in its 
decisions dealing with freedom of 
expression. The author suggests that 
the difficulty of determining what is 
the exercise of religious freedom 
could be avoided and a genuine 
basis for an inquiry into the sub- 
stantive content and mode of appli- 
cation of State legislation could be 
found by approaching the problem 
application of the 
“equal protection of the laws” clause 
of the Fourteenth Amendment. (Ad- 
dress: Georgia Bar Journal, Macon, 


through the 
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Ga.; price for a single copy not 


stated). 


ConstTITuTIONAL LAW — 
“The 1940 Amendment to the Diver- 
sity of Citzenship Clause”: The con- 
stitutionality of the 1940 amendment 
of Section 24 of the Federal Judicial 
Code, which undertook to open the 
jurisdiction of the Disrict Courts 
of the United States to citizens of 
the District of Columbia and the 
Territories on grounds of “diversity”, 
is discussed, with related questions of 
construction and venue, in the De- 
cember issue of the Tulane Law 
Review (Vol. XXI—No. 2; pages 171- 
191). John A. Dykes, Statutory In- 
terpretation Editor of that law jour- 
nal, and Arthur J. Keefe, Professor 
of Law in the Cornell Law School, 
point out that the amendment has 
been held valid and invalid in vary- 
ing decisions in District Courts, but 
that no ruling as to its constitution- 
ality has yet been made by any of 
the Circuit Courts of Appeal or by 
the Supreme Court. It is their view 
that the amendment ought to be up- 
held as constitutional, either under 
a liberal interpretation of Article IT] 
of the Constitution defining the scope 
of federal judicial power or as a rea- 
sonable exercise of the broad powers 
which the Constitution grants to 
Congress to legislate for the terri- 
tories and the District of Columbia. 
Judge Conger’s considered opinion 
in Behlert v. James Foundation, 60 
F. Supp. 706, is to the contrary. (Ad- 
dress: Tulane Law Review, Tulane 
University College of Law, New Or- 
leans, Louisiana; price for a single 


copy: $1.00). 


Contracts —“Legality of 
Agreements to Pay Interest on In- 
terest in New York”: An interesting 
“comment” under the above title is 
in the November issue of the Ford- 
ham Law Review (Vol. XV—No. 2; 
pages 269-278). An early New York 
case (Young v. Hill, 67 N. Y. 162) 
held agreements to pay interest on 


interest to be invalid because such 
agreements “. . . may serve as a temp 
tation to negligence on the part of 
the creditor and a snare to the 
debtor, and prove in the end oppres- 
sive, and even ruinous. . te 
author notes that application of the 
rule invalidating such agreements 
has been productive of confusion in 
the New York law, and suggests that 
the rule is not compatible with the 
needs of an industrialized and com- 
mercialized society in which creditors 
and debtors are alert to their obliga- 
tions. He expresses hope that the 
New York Court of Appeals may 
discard the rule. (Address: Fordham 
Law Review, 302 Broadway, New 
York 7, N. Y.; price for a single 
copy: $1.00). 


CorporaTIONs—“New Aspects 
of Stockholders’ Derivative Suits’: 
In the January issue of the Columbia 
Law Review (Vol. 47—No. 1; pages 
1-32), George D. Hornstein, of the 
New York Bar, comments adversely 
upon recent legislation in New York 
and other States regulating stock- 
holders’ derivative suits. The article 
supplements his article in 1942 (42 
Columbia Law Review 574) and 
discusses the operation of the statu- 
tory requirements relating to security 
for expenses, contemporaneous stock 
ownership, statute of limitations, in- 
demnification for directors’ litigation 
expense, etc., in the light of current 
decisions both in the State and fed- 
eral Courts. Reference is made to 
procedural problems involved in the 
termination of stockholders’ deriva- 
tive suits and the award of compensa- 
tion to complainants’ attorneys and 
accountants. (Address: Columbia Law 
Review, Kent Hall, Columbia Uni- 
versity, New York 27, N. Y.; price 


for a single copy: 85 cents) . 


Housinc—contemporary Prob- 
lems Related to the Shortage of 
Housing: The first issue of the 1947 
volume of Law and Contemporary 
Problems, published by the Duke 
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University School of Law (Vol. XII— step necessary for Tennessee’s en- No. 1; pages 98-109) examines the 
= No. 1, pages 1-205) contains a com- trance into the Compact is said to be scope and purport of the 1946 legisla- 
rt of prehensive survey of various aspects the passage by the Tennessee General tion of the Congress as to lobbying. 

the of the current housing shortage. It is Assembly of an enabling Act, a pro- It is suggested that the Act contains 
sahtag) composed of a series of articles by posed form of which is with the arti- several apparent contradictions and 
The specialists who cover social and eco- cle. (Address: Tennessee Law Re- ambiguities. The author expresses 
F the nomic phases as well as questions of view Association, 720 West Main _ his opinion that the Act was neither 
— law and legislation. The viewpoint Avenue, Knoxville, Tenn.; price for carefully drafted nor fully consid- 
nm in predominant is that of the govern- a single copy: 75 cents). ered, and that, under its ambiguous 
that mental administrator, rather than of terms, effective regulation of the 
| the the individual lawyer or business ramified activities of Washington 
a man who has to struggle with the lobbyists may be difficult. (Address: 
liga housing — wo ys — or Lecat EDUCATION—“A ew ee ae ose er veo 

nn city =e ane in ee a rerecist tury of Legal Education” (in North = i mae ng in = ~ wei 
pee. The statistical analysis of the — Carolina): The June issue of The sone price for a single copy: 85 
haat of the shortage in housing, by vl ne. North Carolina Law Review (Vol. cents) . 
eet Hauser and A. J. Jaffe (pages 3-15), 24—No. 4; pages 307-445) , which has 
ingle will — ye: age To sissies come from the press only recently, 

the exceptionally good essay on surveys the developments in legal ed- 

“Real Property Law and Mass Hous- ycation in the State of North Caro- Monrreaces — “Government 

ing Needs”, by Shirley Adelson Siegel jing during the past century. By far and the Mortgage Debtor’: A con- 

Pa 30-46) , is of special interest the most valuable, as well as the most tribution by Robert H. Skilton, As- 
bects and usefulness. (Address: Law and interesting feature is the exhaustive sociate Professor of Law in the 
its”: Contemporary reanes, Duke Sta- historical study by Professor Albert Wharton School of the University of 
nihde sites: a N. C.; price for a (Coates. He traces the growth of legal Pennsylvania, in the December issue 
wal single copy: $1.00) . education as such, and also of the of the University of Pennsylvania 
? che legal profession, from colonial days Law Review (Vol. 95—No. 2; pages 
rech in North Carolina to the present 119-143) reviews the record of gov- 
_ I time. This exceptionally good piece ernment intervention in the mort- 
eck NTERSTATE COOPERATION-— _ of legal history ought to be in the gage market from 1940 to 1946. The 
ticle “Tennessee and The Interstate Com-_ libraries of those interested in the author points out that moratory leg- 

(42 pact to Conserve Oiland Gas”: Mem- records of American institutions. islation was enacted in New York 
oii bership in the Interstate Oil Compact There is a separate essay by Lucile State in 1933 and has been extended 
sani, Commission, by those States which Elliott, Librarian at the University each year since that time, although 
ayiee are principally concerned with the of North Carolina Law School, a nos- the justification for the moratorium, 
cock problems arising from the dissipation talgic piece by Thomas Ruffin, of as set forth in the statutes, would be 
a of oil and gas resources, is urged by Washington, D. C., who was a pro-_ the continued existence of an emer- 
an Blakely M. Murphy in an article in fessor of law at Chapel Hill early in gency in the mortgage market. He 
rent the December issue of the Tennessee the century, and more generalized also notes that, in the enforcement of 
fed- Law Review (Vol. 19—No. 5; pages articles on legal education by Dean anti-deficiency judgment legislation 
nee 551-562). The Interstate Oil Com-  Ferson of the College of Law at the in Pennsylvania, great latitude has 
ii pact and its operation through the University of Cincinnati, Dean Leon _ been given to lower Court judges for 
any Interstate Oil Compact Commission, Green of Northwestern University the determination of the “fair value” 
aii as well as the contractual and moral Law School, and Dean McCormick of property. Mr. Skilton states that 
ond responsibilities of the member States, of the University of Texas Law _ the operations of the Home Owner's 
~ are discussed against a background School, each of whom had earlier Loan Corporation since 1940 make 
Uni- of the early and not entirely satis- associations with Chapel Hill. (Ad- it clear that any money loss by 
sid factory federal and individual State dress: North Carolina Law Review, HOLC in final liquidation will be 

administrative experiments in regu- Chapel Hill, N. C.; price for a single insignificant in comparison with the 

lating the petroleum industry. Exist- copy: 80 cents) . magnitude of the undertaking of 

ing Tennessee legislation relating to that agency. He believes, however, 

the conservation of petroleum and that it may be time for Government 

the Tennessee agency which is to require mortgagees to assume risk 

rob- charged with administering such leg- without reliance upon the Federal 
of islation (the State Oil and Gas LiecistaTion — “The Federal MWHousing Administration, and that 
947 Board) , are considered by the author Lobbying Act of 1946”: A “com- the drastic 1945 revisions in the loan 
land J substantially to meet the require- ment” in the January issue of the provisions of the so-called G.I. Bill 
uke ments of the Compact. The formal Columbia Law Review (Vol. 47— of Rights may have a serious infla- 
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tionary effect upon the mortgage 
market. (Address: University of 
Pennsylvania Law Review, 3400 


Chestnut Street, Philadelphia 4, Pa.; 
price for a single copy: 75 cents). 


Py TIENT LAW—MONOPOLIES 
—‘Compulsory Patent Licensing by 
Anti-trust Decree”: The provisions 
incorporated in anti-trust decrees for 
the purpose of effectively restoring 
and_ the 
means available for the enforcement 


competitive conditions, 


of such provisions, in situations 
where criminal penalties and_ in- 
junctions in the ordinary 


and-desist” form appear inadequate, 


““cease- 


are analyzed in a fifty-page ‘“‘com- 
ment” in the November issue of The 
Yale Law Journal (Vol. 56— No. 1; 
pages 77-126). As its title indicates, 
the discussion centers around com- 
pulsory licensing provisions, especial- 
ly those in the recent Hartford-Em- 
pire decree, and the various ad- 
ministrative possibilities for the en- 
forcing of such decrees. Suggested as 
possible enforcement agencies are the 
Anti-Trust Division of the Depart- 
ment of Justice, special masters ap- 
pointed by the Court, the Federal 
Trade and arbitral 
(Address: The Yale Law 
Journal, Yale Station, New Haven, 


Commission, 
tribunals. 


Conn.; price for a single copy: $2.) 


Paren I LAW—MONOPOLIES 
—‘Invalid Patents and Price Con- 
trol”: That the validity of a patent 
should be subject to collateral attack 
in an anti-trust proceeding by the 
Government to render’ unlawful 
price-fixing agreements based upon 
such patent, is the principal conten- 
Steffen, 
of the Yale School of Law, in the 
leading article in the November 
issue of The Yale Law Journal (Vol. 
56—No. 1; pages 1-25). Starting with 
the 
proposition 


tion of Professor Roscoe T. 


“almost self- 
“that price- 
fixing agreements, when based on in- 


a statement ‘of 
evident” 


valid patents, are illegal’, the article 


launches into a comprehensive 
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discussion of what the author calls 
“a sort of preliminary question: 
Whether the Government, having it- 
self issued the patents, may properly 
be heard to question their validity?” 
This question was answered in the 
negative by a three-judge Statutory 
Court in the District of Columbia in 
United States v. United States 
Gypsum Co. (53 F. Supp. 889), in 
which the author was one of counsel 
for the Government. The article is 
an exposition of 
contentions which did not prevail in 
(Address: The Yale Law 
Journal, Yale Station, New Haven, 
Conn.; price for a single copy: $2.) 


Government 


that case. 


Taxation — Federal Income 
Taxes—“Federal Tax Effects of Pow- 
ers of Management and Control 
Over Trust Investments’: Another 
indication of the intense interest in 
the treatment, for tax purposes, of 
grantor-controlled fur- 
nished by the article under the above 
title by Emory S. Naylor, Jr., of the 
Chicago Bar, in the November- 
December issue of the Jllinois Law 
Review (Vol. XLI—No. 4; pages 
508-525). In addition to the income 
tax aspects, the author reviews briefly 
the related problems in the estate 
Although 
written prior to the recent amend- 
ment of the Commissioners’ Regula- 
tions relating to the status of such 


trusts is 


tax and gift tax fields. 


trusts, the material in Mr. Naylor’s 
article is not substantially affected 
(Address: 
University Press, 357 East Chicago 


thereby. Northwestern 
Ave., Chicago, Ill.; price for a single 
copy: $1.00). 


"Torts—LiBEL—“New Remedies 
for Errors 
Zechariah Chafee, Jr., of the Harvard 
Law School, contributed to the Nov- 


in the Press’: Professor 


ember issue of the Harvard Law Re- 
view (Vol. LX—No. 1; pages 1-43) a 
most interesting discussion of possi- 
ble new remedies for errors in the 
press. According to a footnote, the 
article comprises two sections from 


his forthcoming and no doubt au- 
thoritative book, Government and 
Mass Communications, which will be 
an end-product of the work of the 
Commission on the Freedom of the 
Press. Pointing to the harm which jis 
often done to individuals and _ busi- 
nesses today by misrepresentations 
and inaccuracies published in news- 
papers and other types of mass com- 
munications, Professor Chafee poses 
the question whether the time has 
not come for a more drastic legal at- 
titude toward disregard of truth. Wil- 
ful “smears”, in books, magazines, 
newspapers, and on the radio and 
even the “press releases” of govern- 
ment agencies, have become familiar 
methods of propaganda campaigns 
to destroy or punish those who resist 
The — distin- 
guished author is of the opinion that 


“pressure groups’’. 
the criminal law is not well adapted 
to handle these problems, and that 
an obligatory correction of errors, in 
the form of a right of reply (droit de 
réponse) or of compulsory retraction, 
may be a part of the remedy. He 
refers to the previous legal experience 
with the correction of press errors 
in France, Germany, England and 
the United States, and draws con- 
clusions as to the desirability of new 
legal remedies for libels and other 
misstatements of fact. He also makes 
suggestions for framing an Ameri- 
can statute embodying the right of 
reply, but expresses the view that, 
despite the possible desirability of 
the compulsory right of reply, the 
“chief cure for falsehoods in mass 
communications should be sought 
outside the realm of law’, and that 
the “remedy for falsehood in the 
communications industries is to ex- 
tend and strengthen by ail possible 
means the professional obligation to 
tell the truth.” (Address: Harvard 
Law Review, Gannett House, Cam- 
bridge, Mass.; price for a single copy: 
75 cents). 


Trusts—“4 Reappraisal of the 
Revocable Trust”: Dean Edward C. 
King of the School of Law of the 
University of Colorado has written 
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for the Rocky Mountain Law Review 
for December, (Vol. 19—No. 1; pages 
|-21) an interesting and instructive 
article on the use of revocable trusts. 
He purports to limit his exposition 
io cases involving claims by the sur- 
\iving spouse of the deceased settlor 
of a revocable inter vivos trust that 
the trust is invalid as against her be- 
cause it is colorable or in fraud of 
her right to share in the settlor’s es- 
tate. His discussion, nevertheless, has 
angles of more general interest. He 
points out that the attempts of set- 
tlors to steer as close to the line as 
possible, to deprive their families of 
interests in their estates while at the 
same time reserve to themselves a full 
measure of control, has endangered 
the whole concept of revocable trusts 
and may impair their usefulness as 
substitutes for agency arrangements 
and as a means of making family 
settlements. The author expresses the 
hope that the profession will exercise 
discretion and a wise discrimination 
in the use of revocable trusts. (Ad- 
dress: Rocky Mountain Law Review, 
University of Colorado, Boulder, 
Colo.; price for a single copy: $1.00) . 


Trusts AND ESTATES—‘The 
Cy Press Doctrine: Its Application to 
Cases Involving the Rule Against 


Perpetuities and Trusts for Accumu- 


Nominated to Serve as Officers 


lation”: The doctrine of cy pres 
(loosely translated ‘“‘as near as’’) is 
usually thought of in connection 
with charitable trusts. The principle 
that if a grantor’s purpose cannot be 
fully carried out the Courts should 
come “as near as” possible is met 
with at many places in the law. In 
an article by James Quarles in the 
New York University Law Quarterly 
Review for July, (Vol. XXI—No. 3; 
pages 384-399), the doctrine is ex- 
amined in its relation to limitations 
which offend the rules limiting the 
duration of trusts and the extent to 
which income may be accumulated. 
The author’s purpose is to draw at- 
tention to the fact that many Courts, 
when faced with an invalid provi- 
sion, do not annul it completely but 
hold it good within prescribed lim- 
its. He chides the American Law 
Institute for what seems to him an 
ignoring of this doctrine in its Re- 
statement of the rules as to perpe- 
tuities and accumulations. It should 
be noted, however, that the Restate- 
ment does recognize elsewhere that 
Courts are justified in effectuating as 
far as may be possible a testator’s 
presumed intent. See, for example, 
Restatement of the Law of Property, 
Section 243, Comment n; Section 295, 
Comment t. (Address: New York 
University Law Quarterly Review, 
Washington Square, New York City; 
price for a single copy: $1.00). 
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WwW ATERS AND WATER- 


COURSES—“Wisconsin Law _ of 


, 





Waters”: “There is no branch of law 
in which the rules differ so widely 
in different sections of the United 
States and from State to State as that 
branch of law which pertains to 
waters”, says Commissioner Adolph 
Kanneberg of the Wisconsin Public 
Service Commission in the July issue 
of the Wisconsin Law Review (Vol. 
1946—No. 4; pages 345-393). His ar- 
ticle deals primarily with the legal 
situation in Wisconsin, where, for 
certain purposes, a stream is “navi- 
gable” if it will float saw-logs. After 
tracing the history of the legislative 
and judicial formulation of the law 
of waters in that State, the author 
discusses in detail the jurisdiction 
and powers of the Public Service 
Commission under the broad grant 
of legislative authority to it over the 
flow and level of waters, the construc- 
tion of dams in navigable streams, 
the diversion of surplus waters from 
one watershed to another, the con- 
struction and maintenance of pri- 
vate bridges across navigable waters, 
obstructions in navigable waters, and 
State contracts for dredging in navi- 
gable lakes and dams in non-naviga- 
gle streams. (Address: Wisconsin Law 
Review, Madison, Wis.; price for a 
single copy: 75 cents). 


and Members of Board of Governors 


Ihe following were nominated by 
the State Delegates at the mid-year 
meeting, February 24-26, to serve as 
1947- 


18: President, Tappan Gregory, of 


officers of the Association for 


Chicago; Treasurer, Walter M. Bas- 
tian, Washington, D. C.; Secretary, 
Joseph D. Stecher, Toledo, Ohio. 
Charles Ruzicka, of Baltimore, Mary- 
land, Albert B. Houghton, of Mil- 
waukee, Wisconsin, and James G. 


Mothersead, of Scottsbluff, Nebraska, 
were nominated as members of the 
Board of Governors, for three-year 
terms, from the Fourth, Seventh and 


Eighth Circuits respectively. 
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Our Younger Lawyers 


by William R. Eddleman * Secretary, Junior Bar Conference 


®" Editor Jack Foster, of the Rocky 
Mountain News of Denver, Colorado, 
delivered an address on lawyer-lay- 
men cooperation at the luncheon 
sponsored by the Junior Bar Con- 
ference on Saturday, January 25 as 
the final and climaxing event of the 
regional meeting of the American 
Bar held in Omaha. 
Theodore L. Richling presided and 
James D. Fellers, National Chairman 
of the Conference, spoke briefly on 
young lawyers in action. The event 
was well attended and participated 
in by young lawyers from each of the 


Association 


surrounding States. 
the 
Tenth Circuit, was in attendance. 


Fred Hall, Councilman for 
The Kansas Junior Bar, which he 
formerly headed, has just been re- 
organized at a meeting attended by 
about 100 young attorneys from the 
State of Kansas and is now known 
as the Junior Bar Section of the Bar 
Association of the State of Kansas, 
including in its membership all at- 
torneys of the State of Kansas under 
the age of thirty-six years who are 
members of the Kansas Bar Associa- 
tion or of the American Bar Associa- 
tion. Present officers are: Chairman, 
Judge Howard C. Kline, Wichita, 
Kansas; Vice Chairman, Howard M. 
Immel, Iola, Kansas; Secretary-Treas- 
Ruth B. Chanute, 
and MacPherson, 


urer, Gough, 
Kansas; Clark 
Topeka; Nolton E. Carson, Kansas 
City; Robert N. Allen, Chanute; J. 
Ashford Manka, Wichita; Robert C. 
Hall, Madison Lodge; Ben Marshall, 
Lincoln; members of Council. The 
Kansas Junior Bar Section is or- 
ganized on the basis of one member 
of the Council for each Congressional 
District. At each annual meeting of 
the Kansas Bar, it is to have charge 
of one portion of the program. As 
to its own activities, these have been 
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largely centered upon the program 
of the younger lawyers of the Ameri- 
can Bar. It is cooperating fully with 
the lawyer veteran placement com- 
mittee of the Kansas State Bar and re- 
ports that there are few, if any, young 
lawyers of the State of Kansas who 
do not have suitable employment. 

One of the outstanding events of 
recent months was the Jackson Law 
Institute, sponsored by the Jackson 
Junior Bar Association, whose ses- 
sions were devoted to taxation, oil 
and gas, and evidence. This was at- 
approximately 350 at- 
torneys from all parts of Mississippi, 


tended by 


and was addressed by William A. 
Sutherland of Atlanta, who spoke 
and Procedure; 
Dallas, 
Ov and Gas 
Taxation; Dean Ed- 
Dean of 


Practice 
Row olf 
spoke on 
Federal 


mund 


on Tax 
Martin 
who 


Texas, 


and 
Morgan, retired 
Harvard Law School, who spoke on 
the Model Code of Evidence; and 
numerous other outstanding and 
Officers of 
the young lawyers of the sponsoring 
group were B. W. Chill, chairman, 
Warren V. Ludlam, George Wood- 
liffe, Mrs. Margaret McLean and 


Bonner Landman, through whose 


prominent individuals. 


efforts the program was an outstand- 
ing success and has been highly 
recommended by those in attendance 
as a suitable project for other groups 
throughout the country. Warren V. 
Ludlam, Jr., President; George 
Butler, Jr., Vice President; 
Sidney Smith, Jr., Secretary-Treas- 
urer, are new officers of the Jackson 
Junior Bar, whose membership in- 
cludes approximately seventy-five ac- 
tive participants. 

. The young lawyers section of the 


and 


Indiana State Bar Association, whose 
retiring Chairman is John E. Early, 
of Evansville, is just completing an 


outstanding program on Relations 


with Law Students, which consists 


of a series of five talks: 


1. The. salaried 
metropolitan firm. 


lawyer in a 


2. The salaried lawyer with a cor- 
poration. 
3. ‘The lawyer in public office. 
t. The lawyer in a government 
agency. 
5. The lawyer in a smal! com- 
munity. 
After each of these talks, the graduat- 
ing students are afforded an op- 
portunity to ask any and all questions 
of the speaker. Among recent par- 
ticipants in the program are the 
Honorable John A. Emmert, At- 
torney General of Indiana. ‘These 
programs were conducted at Notre 
Dame University, Valparaiso Uni- 
versity and the School of Law of the 
University of Indiana. The Indiana 
group sponsored a luncheon for all 
of the recently admitted members of 
the Indiana Bar, at which almost 
100% membership in the American 
Bar Association was promptly ob- 
tained; after which members accom- 
panied the new young lawyers to 
the Federal District Court and moved 
their admission to practise there. 
The Barristers Club of San Fran- 
affords to the 
erans organizations either free ot 
low cost legal advice for veterans 
through members .who have volun- 
tarily placed their names on a panel 
as available for free consultation, at 
his 


Cisco various vet- 


which a veteran is advised of 
rights, duties and obligations and it 
any additional arrangements are 
necessary for legal service, the same 
is arranged between the veteran and 
the participating member of the 
panel, at a low fee basis. Also, mem- 
bers of the Barristers Club are 
presently delivering a series of lec- 
tures to the high schools in San 
Francisco, the object of which is to 
thoroughly inform the members of 
the Senior Class of the effect of law 
upon their everyday life and trans- 
actions. The retiring President is 


John L. Swain. The San Francisco 
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Barristers sponsor a social event to 
which the newly admitted members 
of the Bar are invited, and at which 
their participation in Bar activities 
is solicited. James E. (Ned) Burns, 
Councilman for the Ninth Circuit, 
is an active member of the San Fran- 
cisco Barristers and former officer. 
Sidney Sachs, first editor of the 
Young Lawyer, is present Chairman 
of the District of Columbia Junior 
Bar Section, which at a recent meet- 
ing has adopted an_ integrated 
program, the object of which is to 
coordinate committee appointments 
of the local group with those of the 
lawyers in the 
\merican Bar Association. A con- 
ference of the Traffic Court Com- 


national younger 


*" The following jurisdictions will 
elect a State Delegate for a three- 
year term beginning at the adjourn- 
ment of the 1947 Annual Meeting 
and ending at the adjournment of 
the Annual Meeting in 1950: 

Alabama 

California 

Florida 

Hawaii 

Kansas 

Kentucky 

Massachusetts 

Missouri 

New Mexico 

North Carolina 

North Dakota 

Pennsylvania 

lennessee 

Territorial Group 

Vermont 

Virginia 

Wisconsin 
Election will be held in the State of 

Missouri 

for State Delegate to fill the vacancy 
in the term expiring at the Adjourn- 
ment of the 1947 Annual Meeting. 

Election will be held in the State of 

Wyoming 

for State Delegate to fill the vacancy 


mittee in the District of Columbia 
Charles H. Burton, local 
Chairman, has just completed a very 
successful session which was ad- 
dressed by the Honorable Bolitha J. 
Laws, and included an address by 
Douglas W. McGregor, Assistant At- 
torney General, which was _ broad- 

Bryce Rea, 
Director, 


under 


cast over the radio. 
Public Information 

tinues the radio program, heard 
weekly and entitled “The Lawyer 
Speaks”, which is now going into its 
third year. At the annual meeting 
of the Bar Association, the Junior 
Bar Group collected almost $2,000 
with which to secure a Capehart 
radio and phonograph which was 
presented to the Honorable Justice 


con- 


Our Younger Lawyers 


Bailey, who was completing his 29th 
year of service on the bench and 
celebrating his 80th birthday. This 
active group has monthly luncheon 
meetings at the final of which, in 
customary form, the nominees for 
the Presidency of the Bar Associa- 
tion will speak on “Why you should 
vote for my opponent”. 

Other radio programs which have 
attracted attention and being heard 
weekly are the programs over Station 
KRSC, headed by Calmar M. Mc- 
Cune, of the Washington State Bar, 
the weekly program at South Bend, 
Indiana under the guidance of 
Maurice N. Frank and the programs 
in the State of Iowa, known as the 


Round Table. 
_eARRRTERNRIRRRIIREL varie. 


Notice by the Board of Elections 


in the term expiring at the adjourn- 
ment of the 1948 Annual Meeting. 

State Delegates elected to fill va- 
cancies take office immediately upon 
their election. 
Nominating petitions for all State 
Delegates to be elected in 1947 must 
be filed with the Board of Elections 
not later than April 25, 1947. Forms 
of nominating petitions for the three- 
year term, and separate forms of 


the certification of 


nominating petitions to fill vacancies 
be obtained from the Head- 
quarters of the American Bar Asso- 
ciation, 1140 North Dearborn Street, 
Chicago 10, Illinois. Nominating peti- 
tions must be received at the Head- 
quarters of the Association before the 
close of business at 5:00 P.M. on 
April 25, 1947. 

Attention is called to Section 5, 
Article VI of the Constitution which 
provides: 

Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a State 
(or the territorial group) from which 
a State Delegate is to be elected in that 
year, may file with the Board of Elec- 
tions, constituted as hereinafter pro- 
vided, a signed petition (which may be 


may 


in parts), nominating a candidate for 

the office of State Delegate for and 

from such State (or the territorial 
group). 

Only signatures of members in 
good standing will be counted. A 
who is in default in the 
payment of dues for six months is 
not a member in good standing. Each 


member 


nominating petition must be accom- 
panied by a typewritten list of the 
names and addresses of the signers 
in the order in which they appear 
on the petition. 
Additional 
after a petition has been published 
will not be printed in the JOURNAL. 
Special notice is hereby given that 
no more than fifty names of signers 
to any petition will be published. 
Ballots will be mailed to the mem- 


signatures received 


bers in good standing accredited to 
the States in which elections are to 
be held within thirty days after the 
time for filing nominating petitions 
expires. 


BOARD OF ELECTIONS 


Edward T. Fairchild, Chairman 
William P. MacCracken, Jr. 
Harold L. Reeve 
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Edward P. Madigan, Chicago. 


Family Trusts—Amendment 

of Clifford Regulations 

® On January 28, the Bureau gave 
notice of its proposed amendments 
to the regulations issued on Decem- 
ber 29, 1945, with respect to the 
the 
grantor under the doctrine of the 
Clifford case. See Reg. 111, Sec. 
29.22(a)-21, added by T.D. 5488. The 
proposed amendments make several 


taxation of trust income to 


important changes in favor of trust 
flexibility, and answer many of the 
criticisms which have been leveled at 
the Bureau during the past year. 
(a) after 
Under the original regulations, if 


Reversion life estate. 
the life tenant had a life expectancy 
of less than 10 years, a reversion in 
the 
the 


grantor was enough to make 


trust income taxable to him. 


the 
such a reversion is by itself not suf- 


Under proposed amendment, 
ficient to create the tax. 

(b) Powers exercisable by spouse. 
the original 
regulations treated a power held by 
a spouse living with the grantor as 
equivalent to a power held by the 
grantor alone. The amendments 
now limit such treatment in some 


In several instances 


instances to a case where the spouse 
does not have “a substantial adverse 
interest in the corpus or income of 
the trust’. It that 
this phrase is used in the statute on 


may be noted 
other aspects of the trust income 
problem, and is itself a difficult sub- 
ject of interpretation. Where, how- 
ever, the grantor’s wife has a vested 
interest in trust income or corpus, it 
may be assumed that she will be 
treated as a stranger for this pur- 
pose. 

(c) 


Power to accumulate or dis- 
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tribute income. The effect of the 
grantor’s discretionary power to ac- 
cumulate or distribute trust income 
is one of the 
aspects of the Clifford problem. The 


courts are now struggling with the 


most controversial 


problem, and no satisfactory judicial 
solution is in sight. The 1945 regula- 
tions attempted to define the permis- 
sible limits of such a power, and the 
proposed amendments clarify and 
enlarge the 
which the grantor may retain. Gen- 
erally, income may be accumulated 
if the accumulation must ultimately 


discretionary power 


be paid to the income benefiiary, or, 
if the income beneficiary has died, 
to his estate or to an irrevocably 
designated alternate taker other than 
the grantor or his estate. It is speci- 
fically provided that the grantor may 
retain the power, during the minor- 
ity of a current income beneficiary, 
“to distribute or apply income to 
or for such beneficiary or to accumu- 
late and add such income to corpus”’. 


(d) Power to apportion income. 
In the original regulations, a trustee 
could be given the power to appor- 
tion income within a class of bene- 
ficiaries only if ‘‘a reasonably definite 
external standard”, 
“the needs and circumstances of the 
beneficiaries”, was set forth in the 
instrument. Moreover, the 
trustee having such power could not 
be the grantor or his spouse. Under 
the proposed amendments, the trus- 
tee (other than the grantor or his 
spouse) may have such a power, and 
no “standard” need be specified un- 
less any of the trustees are the father, 
mother, brother, 
employee of the grantor or of his 


consisting of 


trust 


issue, sister, or 


controlled corporation, and unless 
the class of beneficiaries includes the 
wife or any child of the grantor. 


(e) Power to distribute corpus. 
The original regulations permitted 
the grantor to retain a power to pay 
out corpus to or for a current income 
beneficiary, provided that the dis- 
tribution would be charged against 
his share of the corpus or provided 
that a “reasonably definite external 
standard” was set forth in the instru- 
ment. 
allow the grantor to give such a 
power to a trustee other than him- 


The amendments would also 


self or his spouse, without the fore- 
going limitations, in the same man- 
ner as a power to apportion income 
(discussed in the preceding para- 
graph). 


(f) Power to borrow. Under the 
proposed amendments, the instru- 
ment may permit the grantor to 
borrow from the trust with adequate 
security and interest, if the power to 
make the loan is not exercisable by 
the grantor or a non-adverse party, 
and is not exercisable in a non- 
fiduciary capacity. If the loan has 
actually been made, however, the 
principal and interest must have 
been completely repaid before the 
beginning of the taxable year. 


(g) Powers not exercisable as 
trustee. The regulations state that 
several kinds of administrative con- 
trol (e.g., voting stock, directing in- 
vestments, etc.) are fatal if exercis- 
“any person in a nonfiduci- 
the 
questionable provisions of the origi- 
nal regulations was the statement, 


able by 


ary capacity”. One of most 


“If a power is not exercisable by a 
person as trustee, it is presumed that 
the power is exercisable in a non- 
fiduciary capacity”. ‘The amend- 
ments liberalize this rule in the fol- 
lowing language: “If a power is not 
exercisable by a person as trustee, 
the determination of whether such 
power is exercisable in a fiduciary 
or a nonfiduciary capacity depends 
on all the terms of the trust and 
the circumstances surrounding its 


creatiol 
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creation and administration. For ex- 
ample, where the trust corpus con- 
sists of diversified stocks or securities 
of corporations the stock of which 
is not closely held and in which the 
holdings of the trust, either by them- 
selves or in conjunction with the 
holdings of the grantor, are of no 
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Restoring the Powers 

and Duties of States 

lo the Editors: 

Your entire January editorial, “For 
a Republican Form of Government” 
is excellent. In my opinion, the 
filth division is the most important 
part of it. State legislatures, gov- 
ernors and other State officials can 
restore to the States 
their proper functions in our govern- 
nental scheme than any of the others 
Their the 
past has been largely the cause of the 


do more to 


nentioned. inaction in 
oss by the States of such functions. 
When we have been 
vith conditions demanding State ac- 


confronted 


tion, the National government has 
often been forced to act because the 
State governments failed to do so. 
On the other hand, some of the so- 
alled 
directly occasioned by the affirmative 
action of the States in setting up var- 
ious barriers at State borders, which 


“encroachments” have been 


ave had a burdensome effect upon 
he free flow of commerce—the sort 
{ thing which initiated the move- 
nent for a Federal Constitution. 

It may also be suggested that ne- 
essity for action at the National 
level may be avoided in many in- 
stances by the adoption of Uniform 
\cts by the States. By this means, 
conflicts as between the States, which 
would otherwise inspire pressure- 
croup appeal to Congress, can be 
avoided. This is one cogent reason 
why the work of the National Con- 


significance from the viewpoint of 
voting control, a power with respect 
to such stocks or securities held by a 
person who is not a trustee will be 
regarded as exercisable in a fiduci- 
ary Capacity primarily in the inter- 
ests of the beneficiaries.” 
the 


Unquestionably regulations 


the Editors 


ference of Commissioners on Uni- 
form State Laws should receive the 
encouragement and support of every 
lawyer. 

J. C. Pryor 


Burlington, Lowa 


‘‘What Goes On in Your Community?” 
To the Editors: 


We note with dismay your editorial 
comments in the December JOURNAL 
(Vol. 32—page 865) on “What Goes 
On in Your Community?” To quote: 
“An incessant and insidious propa- 
ganda for extremes of view, delete- 
rious to the American form of gov- 
ernment and the American foreign 
policy, is in progress in and through 
these small and little-noticed discus- 
sion groups. Almost without excep- 
tion, the speakers seem to come from 
The 
subjects often suggest advocacy of 
drastic 


left-wing organizations, 
changes in the American 
structure of government and society, 
and often denote agitation for some 
form of ‘world government now’... 
Rarely does anyone attend to com- 
bat and refute the left-wing pronunci- 
amentos. As a result an increasing 
and surprising number of well-in- 
tentioned people are being misled.” 

It is clear from the foregoing that 
you wish well-intentioned but poorly 
informed people to believe that the 
advocates of world government are 
left-wing agitators bent on under- 


mining the American form of govern- 


Tax Notes 





will still be attacked, both in and out 
of court, but the amendments evi- 
dence a sincere attempt by the 
Bureau to permit reasonable flexibil- 
ity in trust draftsmanship and ad- 
ministration, and they cure many of 
the defects which prompted valid 


criticism. 


ment. Yet a casual survey of some 
of the more active proponents of 
world government in this country 
would quickly dispel any such no- 
tion. To mention but a few, how 
could our own Mr. Justice Owen J. 
Roberts, Grenville Clark, or Robert 
N. Wilkin be labelled for left- 
wingers? 

The Protestant Episcopal Church, 
the Bar Associations of the States of 
Tennessee and New Hampshire, the 
legislatures of Alabama, Connecticut, 
Florida, Georgia, Louisiana, Mary- 
land, North Carolina, New Hamp- 
shire, New Jersey, Oklahoma, Rhode 
Island, Utah, Tennessee, and Vir- 
ginia, and many other equally re- 
spectable groups have all adopted 
resolutions urging the formation of 
a world government. Are they to be 
cavalierly dismissed as left-winged? 

As a matter of fact if the Editors 
would look into the annals of world 
government organization, they would 
find that the bitterest and most con- 
stant opponents of the cause are the 
Communists. Their case is clearly 
stated in New Masses, July 16 and 
23, 1946, which calls the movement 
for world government “reactionary 
utopianism.” 

Even in this very same issue of the 
JOURNAL (page 842) Sumner Welles 
is quoted as follows: “The Soviet 
Government has repeatedly and of- 
ficially declared not only that it 
opposes any form of world govern- 
ment but also .” The evidence 
does not justify the inference that 
advocates of world government are 
left-wing agitators. 

Your editorial further suggests that 
these people are propagating ideas 
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postpaid. Send check or 
money order now. SATIS- 
FACTION GUARANTEED. 


NORTHMORE’S HOME PRODUCTS 
PD. Box 756 Dept. L-1 Highland Park, Ill. 2 
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LARK POST OF- 
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To Save Your Time In Grasping 
FEDERAL AGENCY LAW 


Out of the scores of rulings, 
directives, orders which pour 
forth from Washington each 
week, Law Week’s editors 
carefully select for you those 
of vital, legal interest—con- 
dense them to save your time, 
headnote them for quick refer- 
ence—speed them to you in 
time to prevent oversights. 


Write Dept. W 


UNITED STATES LAW WEEK 
2201 M St., N.W., Washington 7, D. C. 








deleterious to the American form of 
government and urges that more law- 
yers attend these meetings in order 
“to combat and refute the left-wing 
pronunciamentos” by giving “robust 
explanations of the American plan of 
government, the opportunities and 
freedoms vouchsafed by our Consti- 
tution...” But if the Editors had 
attended more of these meetings, they 
would have discovered that the pro- 
ponents of world government have 
always preached the American form 
of government; they have invariably 
advocated a republican and federal 
form of world government; they have 
consistently pointed to the formation 
of our own federal government—to 
the Union of the thirteen colonies un- 
der our Constitution—as an example 
and the best evidence of what can be 
achieved through the establishment 
of world they have 
warned that this is the only way of 
protecting our children and our form 
of society from another more devas- 
tating world war. How, then, could 
their propaganda be deleterious to 


government, 


our form of government? 

Finally, may we say we are glad 
that the JoURNAL has in the past 
probably done as much as any other 
periodical for the dissemination of 
information in the cause of world 
overnment (e.g. pages 13, 22, 28, 

, 146, 171, 227, 267, 269, 639, 643, 
759, 841, and many others in Volume 
32.) The sudden and complete re- 
versal of policy on the part of the 
JournaL which is heralded by the 
belligerent—and, we believe, unfair— 
tone of this editorial appears to us 
most unfortunate. 


o 

gC 
9" 
| 





George B. Walter, Associate 


HERBERT J. 
Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 
100 NORTH LA SALLE STREET, CHICAGO 2 


“Thirty Years Experience” 


WALTER 


CENtral 5186 








GRANITE BUILDING 
Office and laboratory completely equipped 





EDWIN H. 
Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 
PITTSBURGH 22, PA. 


graphic apparatus to demonstrate the facts in connection with questioned handwritten 
and typewritten documents, and to prove these facts in court. 
Over thirty years experience 


FEARON 


ATiantic 2732 
and photo- 
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with modern optical, chemical, 





We respectfully request the earl 


publication of this letter in the 


JOURNAL. 


JoHN Ross DELAFIELD 
WILMURT Burr LINKER 
A. J. G. Priest 

PAUL FULLER, JR. 
THOMAS K. FINLETTER 
RICHARD B. SCANDRETT, JR. 
JosepH C. THOMSON 


New York City 


Epirors’ NOTE: 
tom and its duty, 


According to its cus- 
the JOURNAL has 
given active editorial endorsement 
to the attitude and policy which the 
House of Delegates has voted repeat 
“united” and “undivided” 
support of The Nations. 
From the first, we have opposed all 
proposals and all views which tended 
to divide and weaken American sup- 
port of that Organization. At the 
same time, within our limited space, 
we have published more than a few 
articles which have differed from the 
Our 
dents mention some, but not all, of 
these; the latest was Robert N. Wil- 
kin’s earnest plea in our Januar 
issue for an international juridical 


edly as to 
United 


Association’s stand. correspon: 


order and for “government of world 
affairs”, something more than The 
Nations. Consistently 
our purpose to support the Associa- 
tion’s stand, we have not closed our 
columns to reasoned expressions of 


opposing views. 


United with 


The editorial, “What Goes On in 
Your Community?”, was meant to 
be factual and admonitory, to suggest 
to lawyers that American ideals of 
government and American objectives 
of foreign policy should be advocated 
in forums, etc., in their home com- 
munities. There was no thought of 
suggesting that all 
“world government now” 


advocates of 
are iden- 











In New York it’s 


BE-3-3381 


for the finest court reporting service at 
reasonable rates. 


Herbert B. Sansom, 154 Nassau Street 
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tified with Left Wing propaganda. 
Certainly none of the signers of the 
above letter could be so characterized. 

There has been no change in our 
attitude or editorial course. Ever 
since the House of Delegates voted 
in 1944 that it opposed “as unnec- 
essary and unwise the creation of any 
manner of super-government or su- 
per-state” but favored “organized in- 
ternational cooperation” which it 
later approved strongly as embodied 
in the Charter of The United Na- 
tions, the JoURNAL has done what it 
could to support and advance that 
creat cause. 

When Emery Reves’ brilliant book, 
“The Anatomy of Peace”, largely 
created a significant movement fon 
world government, the JOURNAL re- 
viewed it favorably in many respects 
(32 A.B.A.J. 37), but expressed re- 
oret that he had enmeshed his advo- 
cacy of world government with such 
theses as the inadequacy and failure 
of The United Nations, the failure 
of religion (notably Christianity) , 
the failure of capitalism and the pri- 
need 


vate enterprise system, the 


for breaking-down Nation-states, 
churches, tariff walls, immigration 
restrictions, etc. Later the explicit 
passages were quoted from his book 
(32 A.B.A.J. 179). When space was 
asked for to argue his case against 
Che United Nations and for his con- 
cept of world government, we gave it 
(32 A.B.A.J. 267); two members of 
the Board of Editors joined in a re- 
ply (32 A.B.A.J. 270). 

With the greatest respect for the 
sincerity and the earnestness of many 
who believe that The United Nations 
“is not enough” and should be dis- 
carded in favor of ‘world govern- 
ment”, we have to say that a great 
deal of local advocacy of “world 
government” now seems to be based 
on the doctrines of Emery Reves 
rather than on the reasoned judg- 
ment of leaders such as Judge Robert 
N. Wilkin. 


Advocates of “world government 
now” often insist in one breath that 











they are following the American 
federal pattern and also that Emery 
Reves’ strictures against The United 
Nations Organization are sound. The 
JOURNAL has endeavored to show 
that Mr. Reves’ analogies to Ameri- 
can history are as unsound as his 
denunciations of Christianity, the 
free enterprise system, and Nation- 
states, and that the true verdict of 
our own history favors the UNO as 
the essential first step on the road to 
peace and law. 


We note that at the first National 
convention of organizations favor- 
ing “world government,” at Ashe- 
ville, N. C., on February 21, Dr. 
Frank P. Graham, president of the 
University of North Carolina, said 
that the United States, the source of 
the atomic revolution of the twen- 
tieth century, had the obligation, 
in our time, of leading the countries 
into a federalist world society 
through the existing media afforded 
in the Charter of The United Na- 
tions. “The greatest momentum to 
war in the history of the world exists 


today,” Norman Cousins, editor of 
the Saturday Review of Literature, 
told the meeting. He urged that dele- 
gates agree on a program to 
strengthen The United Nations and 
achieve federalist world government 
through that body. The American 
Bar Association and its JOURNAL have 
consistently favored strengthening 
and improving the Charter of The 
United Nations, and have opposed 
the contentions of those who seek to 


scuttle or weaken that Organization. 
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yers Service Company, 715% Chestnut, St. Louis 


1, Missouri. 
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LAW 
Cash. 
erences 


Thomas 


BOOKS BOUGHT AND SOLD FOR 
We pay freight. Established 1918. Ref- 
furnished. 1. M. MitcHetr, 5738 
Ave., Philadelphia 43, Pa. 





PAMPHLET SUMMARY OF I.C.C. MOTOR 

Carrier Safety Rules by Joseph Kadans, of 
Baltimore Bar, 25c. Higuway Service Bureau, 
Box 4408, Brookland, Washington 17, D.C 


CAN SUPPLY THE FOL- 
New York ey 


LAW BOOKS WE 
lowing sets at this time: 


Law Quarterly Review, Journal of Criminal 
and riminology, Air Law Review, Notre "ond 
Lawyer, American Law Review, Central Law 


Journal, Oregon Law Review, Cincinnati Law Re- 


view, American goernal of International Law, 
S. Treasury Decisions under Internal Reve- 
nue, U. _S. Interstate Commerce Commission Re- 


ports, S. Attorney General’s Opinions, Deci- 
sions of Commissioner of Patents, U. S. Court of 
Claims, American Law Reports, American Mari- 
time Cases. Dennis & Co., INnc., 251 Main Street, 
Buffalo, N. Y. 











U.S. SUPREME COURT REPORTS—LAW. 
Ed.; in prime condition; 60 vols. calf, 61-89 
buckram, co mplete; would sell for about $222. 
Luther E. Morrison, attorney, 2300 Graybar Bldg., 
New York 1/7 
COURT REPORTERS 
INVESTIGATIONS, DEPOSITIONS, ETC., 


Texas and Old Mexico. Man 


years’ experience. 
R. W. Nelson, Court Reporter, i 


rownsville, Texas. 





HANDWRITING EXPERTS 





EDWARD OSCAR HEINRICH, B.S., 24 

California St., San Francisco 11. Experienced 
consulting and scientific laboratory service avail- 
able when you have a suspected or disputed docu- 
ment problem of any kind. For additional in- 
formation see Martindale Hubbell Law Directory, 
San Francisco listings. 

Authentication problems i in the fields of philately, 
diplomatics and the fine arts accepted for solution 
collectors of 


and administrators 





from serious 
estates. Write for further information. 
SAMUEL R. McCANN, EXAMINER OF 


Questioned Documents, Office and Laboratory 
Ward Building. Telephone 5723—Yakima, Wash- 


ington. 





JOSEPH THOLL, 304-06 SCHOFIELD BLDG., 
Cleveland, Ohio. Examiner and Photographer 
of Questioned Documents. 15 years’ experience 
serving Army Intelligence, the legal profession 
and official agencies. Photographic pecialist. 





VERNON FAXON, 134 NORTH LA SALLE 

Street, Chicago 2, Illinois. Telephone CENtral 
1050. Questions regarding identification of hand- 
writing, typewriting, forgeries, etc. 





BEN GARCIA. EXAMINER OF ALL CLASS- 

es of a handwriting and typeweas. 
7 years of practical experience. 308 Quincy Build- 
ing, Denver, Colorado. 





M. A. NERNBERG, EXAMINER OF DIS- 
puted Documents. Twenty- five years’ experience. 
Fort merly specially employed by the United States 
Government as - ae - ert in cases in- 
volving handwriting. "Fieees Building, 
Pittsburgh, Pa. Phone wr. 1911. 


INVESTIGATORS 





SAN FRANCISCO, CALIF. COMPLETE IN 
vestigation service for attorneys. Raymonp & 
Hatt, 58 Sutter St., San Francisco, 4. 


MISCELLANEOUS 


BOOK CASES—USED—GOOD CONDITION 

Globe-Wernicke, Macey, Hale, Lundstrum, Stew- 
art and Gunn bookcases in light oak, dark oak, 
walnut and mahogany finish. Price: $6.00 per case; 
$5.50 per top; $5.50 per base. Check with order 
freight collect. ‘Tf you wish to match your cases, 
indicate color, style and pattern numbers; type of 
base, whether open or closed; and type of top, 
whether square or convex. Lawyers Service Co 
715% Chestnut, St. Louis 1, Missouri. 


BOOKPLATES FOR BOOKLOVERS._ DE 
signed especially for you. C. VALENTINE Kirby 
54 Willow Avenue, Camp Hill, Pennsylvania. 


POSITIONS WANTED 


FORMER GOVERNMENT LAWYER, AGE 43, 

seeks permanent connection with large private 
business organization anywhere. Experienced exec- 
utive and administrator with bank and trust com- 
pany background. Six years government legal 
work; ten years general practice. Member Penn- 
sylvania and Wyoming Bars; Yale College gradu- 
ate. Excellent references. Address Box 
AMERICAN Bar ASSOCIATION Jouanat, 1140 North 
Dearborn Street, Chicago 10, 





GOVERNMENT LAWYER, HARVARD LLB. 

Practiced with large firm and had own office. Top 
positions in government, domestic and overseas, in 
surplus property and other agencies. Special expe- 
rience in Congressional matters. Excellent con- 
tacts. Prefers position with trade association or 
similar organization, or with corporation, any 
where in U. S. Available as Washington repre 
sentative. Box WA, AMERICAN Bar AssociA- 
TION JouRNAL, 1140 North Dearborn Street, Chi- 
cago 10, Illinois. 





MR. by ye oH £3 YOU NEED AN ABLE 
assistant? Ex U. Treasury attorney. B.S.C 
LL.B., LL.M. Me practice. Tax, account: 
ing, and real estate background. Age 30. Mar- 
ried. Overseas veteran. Present salary exceeds 
$6500. Interested in responsible position anywhere 
Box SE, AMERICAN Bar ASSOCIATION JOURNAL, 
1140 North Dearborn Street, Chicago 10, Illinois. 





DEPARTMENT OF JUSTICE LAWYER, 31, 
veteran, Michigan University Law School 
Graduate, 1941 Administrative Law Specialist. 
ox DJ, American Bar ASSOCIATION Joonus., 
1140 North Dearborn Street, Chicago 10, Illinois 


TAX ATTORNEY—CO-AUTHOR OF NATION. 

ally distributed text on Federal Taxation; 
present head of tax department of accounting 
firm. Experienced tax planning and _ litigation. 
Desires association with progressive law firm. Box 
DA, AMERICAN Bar AssocraTION JouRNAL, 1140 
N. Dearborn Street, Chicago 10, Illinois. 





ROBES 





JUDICIAL ROBES—CUSTOM TAILORED— 
The best of their kind—satisfaction guaranteed 
= atalog J sent on request. Bentiey & ~ 

7- > West 36th St., New York 18, N. 


























TAKE A GOOD LOOK AROUND 


AMERICAN LAW REPORTS 


In The Modern Lawyer's 
Office Library 


— <<>> +> «oe ——_=2» 


American Law Reports in your library give you fifteen thou- 
sand exhaustive up-to-date texts on live legal questions. Fur- 
thermore, by reason of their scientifically built index and digest, 


they offer the quickest available means of finding case law. 


Piom your own observation you know that they are used in 
many of the office libraries of your brother attorneys. This 
great popularity can only mean that they are serving well the 


the legal profession. 


W ite either publisher to send you full information as to how 
A.L.R. will serve you also. The Lawyers Co-operative Pub- 
lishing Company, Rochester 3, New York, Bancroft- Whitney 


Company, San Francisco 1, California. 
























‘Reprint from a review of... 


THE C. J. S. TITLE “INSURANCE” 


in “DISTRICT AND COUNTY REPORTS”, published by The 
Legal Intelligencer, Philadelphia, Pennsylvania, which should 
be of interest to every lawyer. 





“Several of these divisions, notably those on Reinsurance and 
Lloyds and Reciprocal Insurance, receive more thorough and ex- 
tensive treatment here than those generally unfamiliar subjects 
have received in many encyclopediae and texts devoted ex- 
clusively to insurance; and it is not too much to say that in 
these three volumes the publishers have furnished the bar with a 
very practical working textbook on the entire law of insurance.” 


‘This volume emphasizes the value of the device, new in CORPUS 
JURIS SECUNDUM, of publishing with each main title its own de- 
scriptive-word index. The descriptive-word index in this volume 
covers the whole title as contained in this and the two preceding 
volumes, and in itself covers over 300 pages. To the editors are 
due gratitude for untold man-hours of fatigue saved to searching 
lawyers, and congratulations upon the completion of a text of 
such imposing magnitude.” (Bold face ours) 


THE AMERICAN LAW BOOK 
COMPANY 


Publishers of Corpus Juris Secundum 


~ 


Brooklyn 1 New York 














